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TRUST COMPANIES 


It’s Our Job to Manage 


Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... Sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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Profitless Increase in Trustee Business 


Offsetting Effects of Low Money Rates on Earnings and 
Quality of Service 


DR. A. PHILLIP WOOLFSON 
Economist; Member of The New York Bar 


VER the past several years trust 

companies and commercial banks en- 
gaged in trust business have found little 
fault with the growth in the volume of 
their trust business. In spite of their 
increasing business however, no marked 
improvement in the net income received 
from the operations of their trust depart- 
ments has been experienced, particularly 
in those States where fees are based in 
whole or major part on trust income. 
While it is generally appreciated that the 
continued shrinkage in the net earnings 
received from individual trust funds has 
in such cases, been due to the declining 
incomes received on trust investments, 
the general uncertainty as to the money 
rate outlook has encouraged trust officers 
in their “do-nothing” policy with respect 
to increasing trust charges. 

Only if it could be assumed that money 
rates would return to levels even higher 
than those prevailing in the pre-1929 
decade, is it entirely conceivable that, on 
the currently existing volume of trust 
business, the banks would receive some- 
thing like an adequate return for their 
services. If, however, such a marked 
rise in long-term money rates should not 
materialize, there will be increasing 
pressure on trust companies to reduce 
expenditures in one way or another to 
meet the reduced net income. 


Federal Monetary Policies 


Probably the most important single 
factor affecting the judgment of trust 
officers with respect to the money rate 
outlook has been the possibility of infla- 
tion with its necessary concomitant of 
higher interest rates. Thus a rather im- 
portant body of opinion has come to the 
conclusion that sooner or later a marked 


rise in commodity prices will develop. In 
that event, based on what is considered 
to be the usual historical experience, the 
feeling is that a marked rise in money 
rates will develop. The continued unbal- 
anced Federal budget situation has been 
an influential factor in the formulation 
of the opinions of those who continue in- 
flation-minded. 


It is apparently because of this uncer- 
tainty as to the future of money rates 
that trust companies have been dilatory 
in taking measures looking to an increase 
in trust charges, because they have prob- 
ably felt that they would lay themselves 
open to blame if they raised trust charges 
at a time when money rates were rising. 
It is impossible to say definitely that 
these prophets of inflation and rising in- 
terest rates are altogether in error, or 
how long the present low level of long 
term money rates can persist in a period 
of sharply rising business activity and 
continued budget deficits. 


However, with the declining trend in 
the commodity price level that has been 
especially marked since President Roose- 
velt declared that the government would 
refrain from making certain expendi- 
tures in the durable goods industries, and 
the collapse of the international specula- 
tion in specific sensitive commodities, it 
has come to be more generally recognized 
that the Administration is thoroughly 
wide-awake to the effect of a sharp rise 
in commodity prices on the long-term 
money rate structure. Moreover, the 
continued gold-sterilization operations of 
the Treasury, and the Federal Reserve 
support of the government security mar- 
ket in the spring of this year, have les- 
sened the assurance of those who have 
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been most confident that a marked change 
in the level of long term money rates 
would sooner or later develop. 


, Probability of Continued Low Levels 


As conditions stand at present, then, 
it would seem that the burden of proof 
of rising long term money rates must 
rest on those who are now opposed to 
raising trust charges. The successful 
continuance of money-market control by 
our monetary management authorities 
would certainly not favor such a level of 
money rates as prevailed in the pre-1929 
period when, with the currently existing 
trust charges, trust operations were on 
the whole quite profitable to trust com- 
panies. The Administration policy to 
maintain relatively low long-term money 
rates has been pursued in recent years 
with, on the whole, a marked measure of 
success. 


While some moderate upturn in money 
rates with continued business recovery 
is conceivable, it is still probable, as far 
as we can see now, that the average of 
long-term money rates may remain some- 
where from 1% to 1%% below the lev- 
els prevailing in the period when trust 
business was most profitable. That con- 
tinued low long-term money rates will 
ultimately necessitate higher’ trust 
charges if trust business is to be con- 
ducted at a reasonable profit by the 
banks, would seem a logical conclusion. 


A few rough statistical estimates will 
illustrate in a general way the influence 
of low interest rates on the incomes of 
banks from their personal trust business 
where charges are on income. 


In New York State, for instance, in 
those cases where no remuneration is 
fixed by agreement in the trust deed or 
will, or if the compensation so fixed is 
validly renounced, the trustee is entitled 
to compensation as fixed by statute, both 
for receiving and paying out principal, 
and for receiving and paying out in- 
come in each year, at the following rates: 


First $2,000 5% 
Next $20,000 22% 
Next $28,000 1%% 
Above $50,000 2% 
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Thus let us assume that a trust com- 
pany was administering a $2,500,000 
trust on which the average rate of re- 
turn was 4%. The total net income 
to be received and paid out during the 
year would be $100,000, of which the 
trust company would receive somewhat 
over $2000 or a little over 2% of the an- 
nual income on the trust, which is 
equivalent to less than 1/10 of 1% of the 
principal value of the trust fund. 


Or if we should assume that a large 
trust company is responsible for the 
management of 100 million dollars of 
trust funds and that these trust funds 
receive an average return of 4%; then if 
only the statutory fees are received, the 
total income to be paid out would be 
about four million out of which the trust 
company would be entitled to about $80,- 
000. If, however, the average interest 
rate on these 100 million dollar trust 
funds declines from 4% to 3%, the total 
net income to be paid out would be three 
million a year, of which the bank would 
be entitled to only $60,000. 


Extent of Decline Illustrated 


The following table illustrates accur- 
ately how trust charges on income have 
been affected by the lower level of long 
term money rates characteristic of our 
present period of monetary management. 


Estimated fee on a $100,000 trust fund 
invested in high grade Corporate bonds 


Fee of trust 
company 
on annual 
income 


$178.00 
175.00 
172.00 
168.75 
164.25 
163.75 
168.75 
163.75 
164.50 
175.25 
162.25 
150.00 
140.00 
131.00 
131.50 


Average yield on 
30 corporate bonds Income Earned 
(Moody’s AAA) by trust fund 


5.12% $5,120. 
5.00 5,000. 
4.88 4,880. 
4.73 4,730. 
4.57 4,570. 
4.55 4,550. 
4.73 4,730. 
4.55 4,550. 
4.58 4,580. 
5.01 5,010. 
4,49 4,490. 
4.00 4,000. 
3.60 3,600. 
3.24 3,240. 
3.28 3,280. 
(Jan.-July) 


1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
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The significance of the declining fees 
received by trust companies in the ad- 
ministration of trust funds resulting 
from the decline in money rates can be 
most clearly appreciated if we return to 
an earlier illustration, when we assumed 
the existence of a trust company respon- 
sible for the investment of 100 million 
dollars of trust funds. If all such funds 
had been invested in Moody’s AAA 
bonds at the average return available in 
1926, the trust fees would have been, for 
that year, roughly some $95,000; where- 
as at the average return available for the 
first four months of 1937, the trust fees 
on the same volume of trust funds would 
be in the neighborhood of $65,000. In 
other words, a decline of 14%% in the 
average rate of interest means a decline 
of over 30% in the aggregate of trust 
fees received by the trust company. 


The Threat to Management 


An important angle of this question 
of increasing trust charges is the effect 
on the personnel of trust departments 
when the net earnings show a declining 
trend. The increasing volume of trust 
business has meant that the personnel 
of trust institutions have had more work 
thrust upon them. Obviously a reduced 
return on trust business must mean that 
the trust personnel will find difficulty in 
securing salary increases. With the ris- 
ing cost of living and the improvement 
in the demand for labor it can be appre- 
ciated that the pressure on the better 
grade of trust personnel to find more 
lucrative employment elsewhere becomes 
a matter of grave concern to the trust 
company. 


‘It is not necessary to go into great 
detail as to the necessity on the part of 
trust companies to maintain an adequate 
and efficient personnel. The character 
of the work required, the many problems 
and difficulties met in doing the work, 
the time required, the knowledge, skill 
and judgment required of trustees, all 
are factors which necessitate adequate 
remuneration to all classes of trust per- 
sonnel, if the burden of preserving the 
trust fund and of securing the best ob- 
tainable income for the benefit of trust 
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beneficiaries is to be most competently 
met, and if the reputation of the entire 
institution is to be enhanced or even 
maintained. 


If a sharp rise in money rates is not 
in the picture, and the average return 
on each trust handled will continue to be 
measurably lower than that prevailing 
in the pre-1929 period, then the main- 
tenance of existing trust charges must 
sooner or later result in increased pres- 
sure on trust companies to reduce expen- 
ditures, even in the face of an increasing 
volume of business, if such business is 
to continue to be conducted at a profit to 
the bank. 


How much higher trust charges should 
be is of course a matter of concern to the 
trust beneficiary as well as to the trust 
company. That an upward readjustment 
in trust charges should receive early con- 
sideration, however, would be more gen- 
erally appreciated if adequate considera- 
tion were given by all interested parties 
to the prospects of continued pressure of 
an increasing capital accumulation for 
new investment and the marked prob- 
ability of continued success of the mone- 
tary management authorities in their 
“easy money” policy. 


Cost Accounting Comes First 


It seems particularly important to 
stress the influence of the prospect for 
continued low money rates because in 
those trust departments which have ac- 
curate cost accounting systems the data 
indicates how difficult it will be to bring 
about any significant improvement in the 
income of trust departments through the 
reduction of various expense items. Since 
we are looking at the influences affecting 
the earnings of trust departments in the 
aggregate, it would seem that emphasis 
should be placed on the principal factor 
affecting the earnings position—the 
changed level of money rates. 


Nevertheless, trust departments must 
be able to demonstrate that they cannot 
reduce the level of expenditures to cor- 
respond to the reduced income return be- 
fore they will be in a position to take 
steps to raise fees to meet the new state 
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of affairs. Maintenance of an accurate 
cost accounting system will demonstrate 
that trust departments over the past sev- 
eral years have experienced a marked de- 
crease in the profitability of their trust 
business, and will indicate how the trend 
of trust earnings has been influenced by 
the two blades of the scissors, namely, 
rising costs and declining rates of return. 


It is of course true that proper cost ac- 
counting will indicate the unprofitability 
of the current practice of not charging 
for certain services which are performed 
by the trust department. Too much 
emphasis has been placed in the past on 
the good will which is supposed to result 
from the performance of such free ser- 
vices. A charge, even though in certain 
cases only a nominal one, should be made 
for all services performed by the trust 
department. Cooperation among trust 
companies could readily lead to the aboli- 
tion of this vicious practice of free ser- 
vices. 


Forced Increase in Operating Expense 
Of much greater significance to trust 


departments generally is the increasing 
expense burden resulting from various 


laws and government regulation. High- 
er operating costs resulting from the 
ever-increasing complexity of govern- 
mental regulation and legislation* can 
be expected to continue with the increas- 
ing bureaucratic tendencies of the Ad- 
ministration. The increased personnel re- 
quired, in addition to wider adoption of 
expensive office equipment for more ef- 
ficient control, has been an added bur- 
den. 


Trust departments have also found it 
necessary to add to their personnel over 
the past several years because of the bur- 
dens cast upon them by the depression. 
The handling of real estate, servicing of 
mortgages, and the management of in- 
vestments have all presented heavier bur- 


*For example, in the new law to stop loopholes 
in income taxes there is a provision taking away, 
exemptions from trusts. It means that trust in- 
stitutions will have to make income tax returns 
and pay a tax on nearly every trust, no matter 
how large. Heretofore on trusts producing less 
than $1000 income no returns were necessary. 
Under the new provisions the problem of making 
tax returns will be increased by 300%. 
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dens on trust departments than they had 
been equipped to handle with their exist- 
ing personnel under the conditions pre- 
vailing in the pre-1929 decade. 


Litigation Costs 


A significant factor in increasing the 
expenses of trust departments has been 
the substantial increase in litigation 
which trustees have had to face in recent 
years incident to the post-1929 deflation. 
Never in the history of trust business 
have trustees had to face such a steady 
barrage of court actions brought by liti- 
gants who seem to be obsessed with the 
idea that the economic cataclysm, as it 
affected investments in securities and 
real estate, should have been forseen by 
those responsible for the investment of 
trust funds. Particularly in this past 
year, with the improvement in invest- 
ment sentiment, has there developed a 
more or less general forgetfulness as to 
the difficulties of investment manage- 
ment in the post-1929 period. It will 
become a matter of more serious concern 
if the courts, influenced by the current 
optimism, find it easy to forget the diffi- 
culties of investment management in the 
period of the great deflation, and become 
prone to surcharge trustees for losses 
actually attributable to economic condi- 
tions. 


Cost accounting will demonstrate that 
very little improvement, if any, can be 
expected over the next several years with 
that blade of the scissors representing 
the proportion of trust department in- 
come that goes to meet current expenses. 
If any material recovery in the earnings 
position of trust departments is to occur, 
so as to restore trust business to the 
profitability experienced in the pre-1929 
decade, and consistent with the service 
rendered to society by trust departments, 
measures will have to be taken to raise 
the blade of the scissors representing 
trust income. 


Once the reason for increasing confi- 
dence in the continuance of relatively 
low long-term interest rates becomes 
more generally appreciated, more serious 
consideration will undoubtedly be given 
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by trust officers to the adoption, through 
more general cooperation, of some such 
program as the California principle of 
trust charges which would be an impor- 
tant aid to restoring the profitability of 
trust business. 


The California system is to base the 
annual fee of 3/5ths of one percent for 
both living and testamentary trusts upon 
principal, rather than upon income, or a 
combination of income and _ principal, 
such as prevails in most jurisdictions. 
The general practice in California now 
is that the annual fees are based upon the 
principal of the trust and are charged, 
one half to income and one half to the 
corpus, unless those interested in the 
trust desire otherwise. The advantages 
of such a system of trust charges, parti- 
cularly with respect to stability of earn- 
ings of trust departments in a long pe- 
riod of low money rates, must be obvious 
to all trust officers, and especially as to 
the splitting of the charge, to beneficia- 
ries. 


A Profit and Loss Contrast 


It is not intended to suggest here that 
the California schedule should be univer- 
sally adopted in all jurisdictions. It 
would, however, be of decided interest if 
trust departments in the various jurisdic- 
tions should estimate the amount of their 
annual operating income on the basis of 
the California schedule of 3/5ths of 1% 
of the principal of their trust funds, and 
compare the estimate with their operat- 
ing income under present rate structures, 
and with their operating incomes in the 
pre-1929 decade. 


A schedule of trust charges based on 
principal would, however, probably give 
a net income figure at about the level pre- 
vailing in the pre-1929 decade, and would 
seem to afford a workable objective for 
the trust departments in the various jur- 


isdictions. The following tabulation 
gives an approximation of the improved 
position possible under the California 
system. 


Estimated increase in annual fee on a 
$100,000 trust fund invested in long term 
Government securities, with fee based on 
Principal of the trust. 


bo 
a 
-~ 


(8 yrs. or over) 
Trust Fund 
Statutory Fee of 
Trust Company (N.Y.) 
on annual income 
Increase in trust 
company’s fees if 
annual fee of 3/5 of 

of principal 
were received 


Average yield 
n U. S. Treas. Bonds 


Income Earned by 
1% 


° 
4.36% $4360.00 
4.06 4060.00 
3.86 3860.00 
3.68 3680.00 
3.34 3340.00 
3.33 3330.00 
3.60 3600.00 
3.28 3280.00 
3.31 3310.00 
3.66 3660.00 
3.31 3310.00 
3.10 3100.00 
2.70 2700.00 
1936 2.47 2470.00 
1937 2.54 2540.00 

(Jan.-July) 


1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 


$159.00 
151.50 
146.50 
142.00 
133.50 
133.25 
140.00 
132.00 
132.75 
141.50 
132.75 
127.50 
117.00 
111.75 
113.25 


Because of uncertainty as to the ob- 
jectives of the Administration there are 
many who may not be convinced that the 
monetary management authorities can 
maintain the level. of long term money 
rates over the next several years at about 
currently prevailing rates. It is all the 
more important therefore, that those 
who feel this way should, through accur- 
ate cost accounting, endeavor to estimate 
how large a rise in interest rates must 
develop merely to enable trust institu- 
tions in most sections of the country to 
break even, in the light of the enormous 
increase in the level of general expenses 
of trust institutions that has occurred 
over the past several years. They will 
undoubtedly find that, even if interest 
rates should rise materially, trust insti- 
tutions in most sections of the country 
will have to get higher rates of compen- 
sation to show a reasonable profit. 


If trust institutions fail to make a rea- 
sonable profit, over any period, they can- 
not possibly continue to render a high 
quality of service. If higher fees can- 
not be obtained, the tendency will inevit- 
ably be to skimp on expenses with the 
inevitable result that the quality of trust 
personnel and service will deteriorate to 
a point where this bulwark of investment 
protection will be irreparably weakened. 

















48 YEARS A TRUSTEE 


@ Experienced in fiduciary matters since 1889, The Northern 
Trust Company of Chicago stands ready to serve in the pro- 
bating of wills, in estate management, in corporate trusts. 
On the basis of this institution’s record through the years, 


your correspondence is invited. 


THE NORTHERN 
TRUST COMPANY 

















Estate Protection 


“Isolation” Policy Out-Moded—A New Day for 
Life Insurance Service 


MILTON ELROD, JR., ESQ: 
Of the Indiana Bar; Legal Editor, Insurance Research and Review Service, Indianapolis 


Rarely have the contributions of the insurance underwriter, the at- 
torney and the trust officer to effective estate planning been as ably coor- 
dinated and the practical value of their cooperation better illustrated than 
in the following article, based on Mr. Elrod’s address before the 1937 


convention of the National Association of Life Underwriters. 


He shows a 


remarkable understanding of the helpful service which qualified members 
of these three great institutions can render to their clients, and presents 
a program for teamwork which sets a new high in its adaptability to 


present day conditions. 


This analysis merits the attention of everyone 


who is seriously interested in the protection of estates.—Editor’s Note. 


HE average man has little or no con- 

ception of the legal processes of es- 
tate transfer and the losses which ac- 
company the supposedly simple business 
of passing his estate from his dead 
hands into the living hands of his heirs. 
He has a tendency to think of his estate 
as passing directly to the family, to 
think that what is his today will be 
their’s tomorrow. He visualizes the 
benefits the estate will bring. to them 
upon the basis of its present principal 
value. He speculates upon the income it 
will provide, usually upon the mistaken 
basis of the income that it is now pro- 
ducing under his own personal manage- 
ment. And then he dies. 

The estate is taken over by the court; 
and the “going estate concern” finds it- 
self temporarily in the hands of a “re- 
ceiver” known as the executor or admin- 
istrator. Only after this receiver has 
met a variety of estate obligations, and 
charged the estate with the expenses of 
his receivership, is the estate “business” 
turned over to the heirs. 


Preferred Payments 


Nor are the widow and children prior 
claimants to the assets held by this es- 
tate receiver. We find a long line of per- 
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sons standing at the “Estate Distribu- 
tion” window ahead of the widow and 
the family, asserting claims that must 
be paid first, and paid in cash. If there 
is no cash, then some of the estate prop- 
erty will have to be sold, and the cash 
realized promptly through the processes 
of forced liquidation. All of these prior 
claimants must be paid, 100 cents on the 
dollar, before the real beneficiaries of 
the estate can recover a penny. 

In the difference between the estates 
that men leave, and the estates that are 
ultimately turned over to their families, 
lies the fundamental probem of estate 
transfer. Estate protection is the busi- 
ness of coping with this tremendous 
problem. We face the task of reducing 
the prospective tax burdens to a mini- 
mum, and of meeting the unavoidable 
tax burdens in the most effective and 
economical manner. And notwithstand- 
ing recent governmental utterances to 
the apparent contrary, the honest and 
bona fide arrangement of one’s estate af- 
fairs in a manner calculated to produce 
the least tax liability is not only morally 
sound but good common sense. 

Another phase of estate protection ser- 
vice leads us to the consideration of the 
business interests found in the estate, 
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and the problems associated with the 
transfer of those interests at death. We 
face the task of disposing of these busi- 
ness interests to the best advantage of 
the family and with the minimum shrink- 
age in their true values. Another phase 
leads us to consideration of the pros- 
pect’s insurance estate and its arrange- 
ment and distribution in a manner that 
will be most economical, and best achieve 
the insured’s estate objectives. 

Next to taxes, perhaps the greatest 
source of estate shrinkage lies in the 
losses suffered in, the course of estate 
settlement by reason of unnecessarily 
complicated and ill-considered estate dis- 
tribution plans, and by reason of the er- 
rors and mismanagement of inexpe- 
rienced and insincere administrators. 
Much of this cost can be avoided, and 
achievement of the estate objectives 
made more certain, if distribution of the 
estate is planned carefully, and made 
effective through creation of a proper 
will. 


A Program Instead of “Packages” 


When the life underwriter enters the 
insurance business, he usually begins 
with the sale of “packages”, a particular 
policy to meet some particular and com- 
mon need. But, after a time, the pro- 
gressive underwriter realizes that selling 
a man separate policies, without regard 
to the other policies he owns, leaves much 
to be desired; so he begins to consider 
the prospect’s present insurance and the 
things the prospect wants his insurance 
to do. From this information he grad- 
uates into selling a definite insurance 
“program.” 


The prospect’s estate plans concern 
his other property as much as they do 
his insurance. The plans for the insur- 
ance estate and the general estate should 
be worked out together. And so the un- 
derwriter who is really seeking to render 
an honest service to his prospect and to 
sell on the basis of genuine needs finds 
himself led naturally and directly into 
general estate distribution problems and 
the subject of wills. It cannot be other- 
wise. 

Assume that you have a prospect, if 
that isn’t too great a strain on your 
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imagination; and since this is a “make 
believe” case, we can also assume that 
the prospect is a man of some means. 
You approach him on an estate service 
basis, or some similar approach that re- 
sults in the opportunity for you to make 
a comprehensive analysis of his estate 
situation. You find that his insurance 
estate is not enough to provide the guar- 
cnteed minimum income essential to 
maintenance of the family, and meet that 
problem with an additional policy. You 
next determine the prospective tax li- 
abilities involved in the entire estate, and 
recommend a certain rearrangement of 
the estate, perhaps involving some living 
gifts, with a view to reducing those li- 
abilities. You properly arrange life in- 
surance in an amount sufficient to meet 
the remaining tax burdens for the estate 
instead of from it. 

You examine the business interests 
owned by the prospect, and find that he 
is the key-man in the corporation whose 
stock constitutes a large portion of the 
estate assets, and that with his death 
this stock is likely to depreciate sharply 
in value. You suggest a stock purchase 
plan which will take the stock out of the 
estate automatically at death, and sub- 
stitute for it a non-depreciable cash item 
that will represent the fair value of that 
stock as determined by the prospect him- 
self in an agreement with his associates. 


A Costly Omission 


Seeing no further opportunities direct- 
ly involving insurance solutions, you sus- 


pend operations at this point. From the 
standpoint of using life insurance to 
solve estate problems, you have done a 
rather complete and thorough job. 

But you did not inquire about the will 
or concern yourself with the general es- 
tate, beyond the extent to which it in- 
volves insurance needs. Your man does 
not have a will. He dies. What hap- 
pens? 

The estate will pass into the hands of 
the probate court for administration 
during the “receivership” we have pre- 
viously described. And the “receiver” 
will be an administrator appointed by the 
court, because this man failed to leave a 
will designating the person whom he 
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wished to administer his estate as his 
executor. The administrator will have to 
purchase a substantial bond, an expense 
which could have been avoided. Per- 
haps the administrator will be eminently 
desirable and capable; but not infre- 
quently these appointments are looked 
upon as something of a political plum 
and it is not impossible for the estate 
“receiver” to be a political associate of 
the judge who makes the appointment. 
If the children are minors, a guardian 
will have to be appointed to receive and 
administer their inheritances. Again, 
this guardian will be appointed by the 
court, because your prospect failed to 
name a guardian in his will. 

Your prospect could have named a 
trust company as executor and secured 
the advantages of responsible and effi- 
cient administration. The trust company 
never dies, while the individual may die 
in the middle of the “receivership,” de- 
laying estate settlement and adding to 
the difficulties and the cost of estate 
transfer. I know of one case, (Gonschior 
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v. Drews, 270 N. W. 120), where an indi- 
vidual executor became insane, and had 
to be committed. The prospect of a crazy 
man administering one’s estate is not 
particularly alluring. 


Is There Real Protection? 


The trust company is familiar with es- 
tate procedure, is experienced in estate 
management, and hence can effect econo- 
mies of consequence, and avoid costly er- 
rors that the inexperienced individual 
may make. These opportunities for 
economical estate settlement were lost— 
because your prospect had no will, and 
you suggested none. 


Because of his failure to leave a will, 
your prospect’s estate passes under the 
laws of descent and distribution. These 
laws, of course, vary in the different 
states. Some of the problems can be in- 
dicated, however, by using my own state 
of Indiana as a horrible example. Had 
your prospect died there, leaving a widow 
and two children, his general estate 
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would have been split three ways—one- 
third to the widow, and one-third to each 
child. Joan is 23, married to a young 
man providing her with more than ade- 
quate support, while John is 18 and work- 
ing his way through college—but John 
and Joan take equal children’s shares, 
though one needs funds badly and the 
other not at all. 

Perhaps the girl is thrifty, economical 
and dependable, and can be trusted to 
manage her share sensibly; while the boy 
is touched with spendthrift proclivities 
and inclined to be financially irrespons- 
ible. To leave these two children the 
same outright legacies is by no means to 
make the same provision for them. Pro- 
tective provisions should surround the 
legacy to the boy, and cowld have been in- 
cluded in the will through a proper tes- 
tamentary trust. 

Can you honestly say that you have 
rendered a proper and complete estate 
protection service when you have failed 
to urge your prospect to make a will, and 
by this failure permit the odd and in- 
equitable situations which arise when a 
man lets the legislature write his will 
for him? 


So You Think There’s a Will 


Perhaps your prospect did have a will; 
but he thought it was adequate and you 


took his word for it. You merely failed 
to do a little cross-examining in connec- 
tion with his will. And then he dies. 
What happens this time? 

Again the estate passes automatically 
into the hands of the receiver, under the 
jurisdiction of the probate court. But 
not every will is acceptable in the eyes 
of the law. 

A true story, told in Gilbert T. Steph- 
enson’s book on “Wills”, is that of the 
widow who, shortly after her husband’s 
death, called at the trust company of 
which he had been a customer (and 
which he had failed to consult with re- 
spect to his will). An officer of the com- 
pany inquired as to whether her husband 
had left a will. 

“Yes”, she answered, “I am in town 
today to get a witness. When Mr. 
Blank realized he was going to die, he 
sent for one of his friends and expressed 
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his desire to make a will. The friend 
said he didn’t need any lawyer, that he 
could write a will which would serve the 
purpose and save the fee. (One of those 
helpful fellows, you know.) Mr. Blank 
had him write the will and witness it. 
But I understand I must have two wit- 
nesses, so I am here to see Dr. Blank, 
who attended my husband in his last ill- 
ness, and get him to witness the signa- 
ture, too.” 


Not until then did she learn that her 
husband had died without a valid will. 
The estate consisted largely of real es- 
tate bought with funds which came to 
the family through the widow’s inher- 
itance. The title, however, was in the 
husband’s name. There were minor 
heirs, so an agreement to let the will be 
carried out was not possible. Ulti- 
mately, the widow received merely a life 
interest in one-third of the land that had 
come to her by inheritance. 


Such are the results of a failure to 
check carefully the laws of the state and 
to execute the will properly. Or your 
prospect moves into your state from some 
other jurisdiction. So far as personal 
property is concerned, the validity of his 
will is controlled by the laws of the state 
where he resides when he dies. You do 
not determine whether it was prepared 
in this state, or in some other state with 
different requirements. And your pros- 
pect dies. His will is declared invalid, 
the plans he made for the distribution of 
his property are torn up. 


“Subject to Change Without Notice” 


And lastly, let us assume your pros- 
pect not only had a will, but informs you 
that it was drawn by his attorney and is 
definitely valid and legal in form. Your 
prospect dies and it turns out that the 
will was written some ten years ago. 
Since then a child was born to your pros- 
pect, a child not mentioned in the will. 
In my state, and several others, the will 
is automatically and completely invalid— 
isn’t worth the paper it is written on. 
In virtually every state, the will is set 
aside so far as may be necessary to give 
the unmentioned child a child’s share un- 
der the descent laws, regardless of what 
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they may do to the plan of distribution 
set up under the will. 

Perhaps this will, written ten years 
ago, provided as do so many wills, for 
certain specific bequests to various em- 
ployees and remote relatives and institu- 
tional beneficiaries, with the residue or 
remainder going to the important and 
primary beneficiaries—the widow and 
children. Ten years ago your prospect 
was worth a lot of money. His stocks 
were high and going higher. He could 
afford to be generous in his specific be- 
quests, for there was lots left for the 
family after they were all paid. But to- 
day is a different matter. 

But your prospect was busy, too busy 
to recollect his will, and you failed to di- 
rect his attention to this situation. He 
dies today, and after the overly generous 
specific bequests have been paid, there IS 
no residue for the family! This is not 
a hypothetical situation, it happens again 
and again. It might have been avoided, 
had you asked that simple question— 
“How long ago was your will written? 
Haven’t things changed a lot since then?” 

There can be no doubt about it. Con- 
sideration of the will and the plans for 
distribution of the general estate under 
it is an absolutely essential part of any 
real and honest estate protection service. 


Dollar and Sense Value 


But where can the use of will informa- 
tion and the rendition of service in ad- 
vising concerning the prospect’s will put 
dollars and cents into the pocket of the 
underwriter? To be sure, ethical con- 
siderations involve attention to such 
matters; there is the intangible reward 
of satisfaction with a good job well done; 
but is there nothing more? 

First, the underwriter will find that 
he can use his information and knowl- 
edge concerning wills effectively in his 
approach. The approach upon the will 
basis involves an offer to render a gen- 
uine service, one that steers clear of 
mere insurance selling. It is almost cer- 
tain to arouse interest and secure atten- 
tion. The simple inquiry as to whether 
a man has prepared his will (and the vast 
majority have not), is likely to strike a 
responsive chord in many of those whom 
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the underwriter approaches. It certain- 
ly provides an excellent opening wedge 
for a discussion of the prospect’s estate 
plans and estate objectives. It leads di- 
rectly to a revelation of the prospect’s 
ambitions for those that are near and 
dear to him. 

Second, discussion of the prospect’s 
will and his plans for the distribution of 
his general estate, whether a part of the 
approach or not, is a simple but effective 
method of revealing real insurance needs. 
No method of bringing them boldly be- 
fore his eyes, apparently as the result of 
his own discoveries instead of the un- 
derwriter’s sales effort, exists today 
which can excel the will approach. The 
records of advanced underwriters amply 
testify to this fact. And isn’t it true 
that the man who tells you decisively that 
he needs no will because he has no prop- 
erty, is telling you that life insurance is 
the only thing that will stand between his 
family and dependency and hunger in the 
event of his death? 

Third, the underwriter’s use of will 
information, his ‘inquiry into the status 
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of his prospect’s will and some of the 
problems that may arise under it, helps 
very definitely to sell the interview. Any 
underwriter can talk about life insurance. 
The prospect is prepared for such a sales 
talk, and ready to say “No” and end the 
matter at the earliest opportunity. And 
there the matter will end. 


Prestige—Plus Capacity 


But the underwriter who is able to 
talk to the prospect about his estate and 
his business and his will, and to make 
intelligent and helpful suggestions con- 
cerning the need for that document or 
the need for changes in the one that now 
exists, is in an infinitely superior posi- 
tion, and is going to secure a much more 
effective interview. By his service he 
has established his right to counsel with 
this prospect, and proven his ability to 
be of real value. He has made a definite 
contribution to the solution of the pros- 
pect’s estate problems. 

The offer of tangible and sincere ser- 
vice places the underwriter’s activities 
upon a highly professional plane. He is 
serving his prospect in an advisory capa- 
city, not merely selling him insurance; 
and the difference in the prospect’s at- 
titude is marked. 


An underwriter in my own town re- 
cently developed an estate service ap- 
proach and preliminary interview which 
included inquiries and information con- 
cerning the prospect’s will. He has 
been amazed at his ability to get satis- 
factory interviews with men whose doors 
had before been closed to him and other 
underwriters. He finally mustered the 
courage to ask one of them point blank, 
“Mr. Jones, just why did you grant me 
this interview and turn all this estate 
information over to me, when by your 
own confession to me, and by my own 
experience, your mind has been closed to 
life insurance and life insurance sales- 
men in the past?” The man replied that 
he had been solicited many times, but 
“Every man who called wanted to SELL 
me something. YOU want to do some- 
thing for me.” 

Fourth, the use of the will approach 
and of information concerning wills in 
the course of the interview helps to build 
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the underwriter’s personal prestige. It 
establishes his breadth of knowledge, 
places him apart from and above the or- 
dinary salesman. He establishes a sound 
basis for recommendations he later 
makes. The matter was expressed most 
pertinently by one highly successful un- 
derwriter: 


“TI like to think of life insurance as a 
means to an end, as a piece of machinery 
necessary to carry into effect my client’s 
objectives, as an item in his inventory 
of assets necessary to complete his es- 
tate—and I like to emphasize the estate 
that he must round out, rather than the 
life insurance that he must buy. If I 
can sell him the idea that his estate must 
be properly organized, I know that there 
will be no difficulty in leaving the de- 
cision with him as to the necessary life 
insurance he should buy.” 


Revenue Act Amendments 


By virtue of Section 401 of the Reven- 
ue Act of 1937, signed by President 
Roosevelt on August 26, Section 163(a) 
of the 1936 Act has been amended to re- 
move the exemption of $1,000 for trusts 
created under an “instrument which re- 
quires or permits the accumulation of 
any portion of the income of the trust 
and there is not distributed an amount 
equal to the net income.” Under this 
paragraph “net income is not to include 
that part of the gross income which un- 
der the law of jurisdiction in which the 
trust is administered, cannot be consid- 
ered as income and is not distributable, 
irrespective of the terms of the instru- 
ment.” : 


As a necessary corollary, Section 
142(a) of the 1936 Law was amended to 
require fiduciaries to file returns in the 
cases affected by Section 401. Subdi- 
vision 7 of Section 403 requires filing of 
a return for every trust, regardless of 
the amount of gross or net income, 
“though having no net income, which 
would have a net income if distributions 
had not been made which under the 
terms of the trust instrument were in the 
discretion of the trustee or conditioned 
upon a contingency.” Under certain 
conditions, they may be exempt. 
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URING the years of the depression, 

with the consequent shrinkage of 
certain trust estates, efforts to enforce 
legal claims against estates and to sur- 
charge fiduciaries for losses were many 
and persistent, making necessary the em- 
ployment of competent counsel to defend 
the fiduciaries against surcharge. The 
question whether fiduciaries may charge 
such counsel fees to the estate has, from 
a practical standpoint, become an im- 
portant one for fiduciaries. 


Claims Litigated Against Estate 


An executor or a trustee has, in the 
past, often been called a mere stakehold- 
er. Should he resist claims against his 
decedent’s or donor’s estate, or should he 
take no part in the litigation over claims, 
leaving the contest to the heirs? 


When a decedent or donor appoints a 
fiduciary to manage his estate, he intends 
the fiduciary and not the heirs to assume 
the burden of guarding the estate from 
dissipation. And so it has generally 
been held that an executor or other fidu- 
ciary having a duty to conserve the es- 
tate for creditors and heirs, should re- 
sist any claims sought to be enforced 
against the estate.! In doing so, he is 
justified in retaining counsel, whose fees 
are a charge against the estate.* This 


(1) Restatement of the Law of Trusts, Vol. 1, 
Sect. 178; Estate of Philip C. Donnelly, 
Dee’d., 3 Phila Rep. 19. 

(2) 24 Corpus Juris 102, Sect. 539; Ammon’s 
Appeal, 31 Pa. 311; Grof’s Est., 215 Pa. 
586; Matter of Van Burcn, 19 Misc. (N. Y.) 
373; Polhemus v. Middleton, 37 N. J. Equity 
240; Clark v. Guard, 73 Ala. 456; Souter 
v. Fly, 33 S. W. (2d) 408 (Ark.); Turk v. 
Henever, 49 W. Va. 204. 


is so even if the fiduciary’s efforts are 
unsuccessful. Nor is his right to coun- 
sel fees dependent on whether or not the — 
estate is solvent. The only thing that 
matters is the good faith in which the 
fiduciary acts in resisting the claim.5 If 
that appears, the estate bears the bur- 
den of counsel fees. 

If, after a hearing, the lower court 
allows the claim, a fiduciary has no furth- 
er interest in the matter and no stand- 
ing to appeal in the absence of a sur- 
charge. This is because statutes gov- 
erning appeals generally provide that ap- 
peals may be taken only by those “ag- 
grieved” by the decree of a lower court. 
An executor or other fiduciary who comes 
into court with a fund for distribution 
is not a party aggrieved by a decree al- 
lowing a claim against his estate. If the 
fiduciary takes an appeal, it will be dis- 
missed,‘ because the proper parties to 
take such an appeal are the heirs, who 
are “aggrieved” by the allowance of the 
claim. 

But the rule is different where the 
claim is refused by the lower court. The 
claimant is then the appellant, and the 
duty of the executor or other fiduciary 
continues for the purpose of conserving 
the estate for creditors and heirs.’ If 
there are no creditors, the duty still ex- 
tends to the protection of the estate for 


(3) Green v. Distributees of Fagan, 15 Ala. 335. 

(4) Shouldice v. McLeod’s Estate, 148 Mich. 708. 

(5) In re Carlin Estate, 37 S. W. (2d) 213 
(Mo.). 

(6) See page 278. 

(7) Sharp’s Appeal, 3 Grant 260 (Pa.); Hand’s 
Estate, 288 Pa. 569; Wick’s Estate, 50 Pa. 
Sup. 614; Reese’s Estate, 317 Pa. 473. 

(8) Turnipseed v. Sirrine, 60 S. C. 372. 
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the heirs. In each case, counsel for the 
fiduciary, as appellee, should be paid from 
estate funds. 

The cases are abundantly clear that in 
challenging claims made against an es- 
tate, an executor or other fiduciary is 
performing one of his duties and is en- 
titled to be reimbursed for counsel fees. 
It is only where the claim is allowed by 
the lower court that the fiduciary has no 
standing to appeal, and this is so only 
because of the statutory provisions in the 
absence of a surcharge. If there is a 
surcharge, a different problem is pre- 
sented. 


Right to Counsel Fees in Resisting 
Surcharge 


When an account is filed, and objec- 
tions are made by beneficiaries, seeking 
to surcharge a fiduciary, the latter may 
desire to retain its own general counsel, 
rather than counsel for the estate, to de- 
fend it against efforts to surcharge it. 
Does a fiduciary have the right to retain 
other counsel, and if so, who is to bear 
the expense? 

It is common practice for a fiduciary 
to retain the counsel of the testator or 
donor, although this is not necessary.” 
In any case this should not bar the fidu- 
ciary from having the benefit of its own 
counsel’s advice when dangers threaten. 
Furthermore, the services of each coun- 
sel are separate, the one pertaining to 
routine administration of the estate, the 
other pertaining to attacks on the man- 
agement of the estate by the fiduciary. 

It is generally held that a fiduciary 
may retain counsel to defend it against 
an attempted surcharge and that counsel 
fees may be charged as an expenditure 
of the estate. 


An Obvious Distinction 


There are those who think a fiduciary 
is like any other owner of property who 
is subjected to litigation and must pay 
his counsel for representing him. But 
there is an obvious distinction, in that 
an owner of property has the benefit and 

(9) Young v. Alexander, Exec., 84 Tenn. 108; 

In re Wallach, 164 N. Y. App. 600; In re 
Caldwell et al., 188 N. Y. 115; In re Ogier, 


101° Cal. 381; Katz Estate, 28 D. & C. 593 
(Pa.) 
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fruits of that property, whereas a trus- 
tee acts only in a representative capacity 
in relation to the property. As he can- 
not enjoy the benefits of ownership, he 
ought not to be subjected to its burdens, 
such as exposure to litigation. 


Cabined within the general rule that 
counsel fees of fiduciaries resisting a 
surcharge should be borne by the estate 
are varying problems which must be an- 
alyzed to see how far the general rule is 
applicable. 

The objections of the beneficiaries to 
the management of the estate by the fidu- 
ciary may be determined by the court in 
three possible ways. The objections may 
be dismissed and the management by the 
fiduciary approved by the court. Th ob- 
jections may be sustained and the fidu- 
ciary surcharged. Or some of the ob- 
jections may be dismissed and some sus- 
tained. 

If the objections were not well taken 
and the fiduciary’s administration of the 
estate merits the court’s approval, it 
would seem only fair that the fiduciary 
should not have to bear the burden of 
counsel fees. 

Where, therefore, the objections are 
dismissed, and the court refuses to sur- 
charge, it is held that the fiduciary is 
entitled to reimbursement for its outlay 
for counsel fees.!° 


Payment By Objecting Beneficiaries 


It has been suggested that such coun- 
sel fees incurred in resisting objections 
to the management of an estate should 
be paid out of the distributive shares of 
those beneficiaries who filed the objec- 
tions and that those who approved the 
administration ought not to be subjected 
to this additional expense. 

There is a superficial persuasiveness 
about this argument, which, however, is 
dispelled when it is realized that the ef- 
fect of placing the entire burden on the 


(10) Fox v. Weekerly, 1 Phila. 320 (Pa.); Lor- 
ing v. Wise, 226 Mass. 231; Albert v. San- 
ford, 201 Mo. 117; In re Hogdson, 158 Pa. 
151; Jacobs v. Jacobs, 99 Mo. 427; Andrist 
v. First Trust Co., 260 N. W. 229 (Minn.); 
In re Dreier, 83 N. J. Eq. 618; In re Wen- 
zel, 263 S. W. 110 (Mo.); Knapp v. Knapp, 
151 Md. 126; Bechtel’s Appeal, 7 Pa. Sup. 
451; In re Dueker, 146 Mise. 899 (N. Y.) 
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objecting beneficiaries would tend to dis- 
courage the presentation of bona fide ob- 
jections. 

It is better to make all distributees 
share in the burden, than to make the 
risk of litigation too onerous. In addi- 
tion, the objecting beneficiaries usually 
have their own counsel to pay. 

We come then to the second possible 
result: the objections are sustained and 
the fiduciary surcharged. Before dis- 
cussing the allocation of counsel fees it 
should be remembered that a surcharge 
may be the result of negligent acts of the 
trustee done in good faith or fraudulent 
acts conceived in bad faith. 


Effect of Fiduciary’s Good Faith 


Where the fiduciary acted in good 
faith, but negligently, and the court sur- 
charges him, there is considerable dif- 
terence of opinion. Some courts hold the 
fiduciary may be reimbursed ior counsel 
tees'! incurred in unsuccessfully defend- 
ing the fiduciary against the surcharge. 
Other courts hold that where the result 
of the litigation has been a surcharge 
against the fiduciary, the estate should 
not be called upon to pay counsel for the 
fiduciary.12 The wiser and fairer atti- 
tude would seem to be the former, be- 
cause if the trustee has acted in good 
faith, his delinquency is the result of his 
equitable duty to the trust property, and 
it, rather than the trustee, should pay the 
costs of the proceeding. 

Where, however, the surcharge is due 
to improper management and an absence 
of good faith, all courts are united in 
placing the burden of counsel fees upon 
the fiduciary individually.'% 

The third possible outcome of the at- 
tempt to surcharge the fiduciary is to 
have some objections sustained and some 
dismissed. Where there is no bad faith, 
the general rule applies permitting pay- 
ment of tounsel fees from the assets of 
the estate on the theory that where fidu- 
ciaries have faithfully discharged their 
duties, even if some error was made, they 
should not be required to defend their 
accounts in protracted litigation against 

(11) Merkel’s Est., 131 Pa. 584. 
(12) Clark v. Eubank, 80 Ala. 584; In re Drake’s 
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every attack.!4 Such a burden would dis- 
courage responsible parties from assum- 
ing the duties of a fiduciary. 


One caution is necessary, and that is, 
that it is the fiduciary and not counsel 
to whom the fees are payable from the 
estate. The award is made in the dis- 
cretion of the court to the accountant 
and not to counsel.!® 


The whole problem of the burden of 
paying counsel retained by fiduciaries is 
one of fairness. A fiduciary who has in 
good faith discharged his duties toward 
the estate ought not to be penalized by 
having to go into his own pocket to pay 
the cost of counsel fees. Back of the 
whole subject is the conception of the 
trust estate as the entity and the trustee 
as only the agency for the performance 
of duties in and about the trust property. 
(14) Biddle’s Appeal, 83 Pa. 340; Merkel’s Est., 
131 Pa. 584; Pinckard v. Pinckard, 24 
Ala. 250; In re Meeker, 45 Mo. A. 186; 
Fees divided between accountant and estate; 
Overman v. Lanier, 157 N. OC. 544. 

(15) McKee v. Soher, 138 Cal. 367; In re Kruger, 


123 Cal. 391; Levinson’s Estate, 108 Cal. 
450; Matter of Wright, 106 N. Y. S. 369. 





New Listing Requirements Issued by 
New York Stock Exchange 


TRUST company or “banking insti- 

tution having substantial capital 
and surplus funds and adequate expe- 
rience and facilities for handling corpo- 
rate trust business” is required as trus- 
tee under mortgages, indentures and 
deeds of trust of bond issues acceptable 
for listing on the New York Stock Ex- 
change, under the new requirements is- 
sued by the Committee on Stock List on 
September 7, 1937. In addition, “a 
qualified trust company or other banking 
institution” must be appointed as co- 
trustee where appointment of an indivi- 
dual trustee is required by laws of other 
jurisdictions. This differs from the pre- 
vious Requirements which recommended 
that a trust company “or other financial 
institution” act in such capacities. 

In the section entitled Trustees for 
Bond Issues, in addition to the restric- 
tion against such a trust institution as 
trustee where any of its executive officers 
are officers of the issuing corporation, 
the Committee states that a trustee will 
not be acceptable if it controls or is con- 
trolled by the issuing corporation. There 
are also several changes in the wording 
of various paragraphs, but the only other 
major change is the addition of a new 
section on Mortgages, Indentures and 
Deeds of Trust, the text of which is as 
follows: 


1. Percentage of. Bonds Controlling 


Trustee 


The Committee will object to any pro- 
vision in an Indenture whereby a request 
or demand of the holders of more than 
30% in principal amount of any series 
of bonds secured by such Indenture is 
necessary to compel the Trustee to pro- 
ceed with the enforcement of any remedy 
given by the Indenture upon the occur- 
rence of any event of default. The Com- 
mittee will not object to a provision by 
which the action of the holders of a ma- 
jority amount of such bonds will rescind 
any minority action. 


2. Release of Lien or Satisfaction of 
Mortgage upon Deposit of Re- 
demption Price with Trustee 

The Committee requires that any in- 
denture, mortgage or deed of trust 
which permits the release of liens or col- 
lateral, or the satisfaction of a mortgage, 
upon the deposit with the. Trustee of 
funds sufficient to redeem the security 
shall contain provisions which clearly es- 
tablish that such funds are to be im- 
pressed with a trust for the benefit of 
the outstanding unpaid bonds. 

The Committee requires that all funds 
deposited with the Trustee, Depositary 
or Paying Agent pursuant to the terms 
of any indenture, mortgage or deed of 
trust, either for the redemption of the 
security or otherwise, shall be segre- 
gated and held by the Trustee, Deposit- 
ary, or Paying Agent as a separate trust 
fund for the benefit of holders of unpaid 
bonds or coupons, unless such Trustee, 
Depositary or Paying Agent is a trust 
company or banking institution having 
substantial capital and surplus funds. 


3. Discharge of Obligation upon Deposit 
of Funds with Trustee 


The Committee will object to any pro- 
vision in an indenture, mortgage or deed 
of trust which operates to discharge the 
obligation of the issuer for the payment 
of the principal, interest, or redemption 
price of the security upon the deposit 
with the Trustee of funds for such pay- 
ments until at least ten days after the 
date when the principal, interest or re- 
demption price becomes payable, unless 
the funds so deposited are segregated 
and held by the Trustee (irrespective of 
whether the Trustee is a trust company 
or banking institution) as a separate 
trust fund for the benefit of the holders 
of outstanding unpaid bonds and coupons. 


A testator cannot bind his next of kin 
to employ a named undertaker for his fun- 
eral arrangements, according to a recent 
decision of the New Jersey Supreme Court, 
an intermediate tribunal. 
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Drafting the Investment Clause 


Avoiding Dangers of a “Broad Powers” Provision 


RALPH R. NEUHOFF 
Member Of the St. Louis Bar; Lecturer, Washington Univ. School of Law 


BEAUTIFULLY constructed will 

may be ruinous in practice if the 
trustee is; in effect, confined to a list of 
investments yielding little better than 2 
per cent per annum. If this is coupled 
with a failure to provide that the trus- 
tee may continue to hold the investments 
in the form in which received by him, 
loud will be the wailing of the beneficia- 
ries when they learn that the trustee is 
required by law to dispose of such stocks 
as General Motors or General Electric 
common stock, or other equally sound 
equities, although these may have been 
the foundation of the family’s prosperity. 
Their dismay will not abate when they 
learn that in place of the “goose that laid 
the golden egg” the trust estate must 
henceforth be invested in utility, rail- 
road, municipal or government bonds 
yielding from 1.2% to 3.55% per an- 
num.!. If under the law of the state of 
administration, corporate bonds, which 
the law permits a trustee to buy, are sub- 
ject to ad valorem taxation, while corpo- 
rate stocks, which the law forbids a trus- 
tee to buy (in the absence of specific au- 
thorization), are exempt,” then their cup 
of bitterness will be filled to overflowing 
and they will be anything but complimen- 
tary to the individual who drew such a 
will. 

The evil above referred to is real and 
is widely known, namely, that in most 
states, unless the intention of the testa- 
tor (or creator of the trust) is other- 
wise indicated by the trust instrument, 
the law confines trustees to a relatively 


1. Samuel H. Rogers: ‘‘Comparison of Security 
Yields’”—64 Trust Companies 737 (June, 1937). 

2. As in Missouri; see Neuhoff: ‘Missouri Prop- 
erty Taxes and the Merchants’ and Manufacturers’ 
License”—XIV St. Louis Law Rev. 157. 
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restricted class of securities which are 
known as “investments legal for trus- 
tees.” The very fact that such securi- 
ties are technically classed as “legal for 
trustees” and are therefore in demand 
by savings banks, other financial institu- 
tions and trustees, will often cause them 
to sell at higher prices than other equally 
desirable investments. 


“Broad Powers” Clause 


In view of these circumstances a tes- 
tator ordinarily directs his attorney to 
give the trustee “broad powers” of in- 
vestment. The clauses usually drawn 
for this purpose vary considerably in de- 
tail, but conform to a fairly well defined 
type, of which the following is believed 
to be a rather complete example: 


“The trustee may invest and reinvest 
all or any part of the trust estate in such 
stocks, common, preferred or guaranteed, 
bonds, notes, debentures, securities or 
other property, whether or not of the 
class or kind now or hereafter otherwise 
approved or held to be lawful for the in- 
vestment of trust funds, as he may in 
his absolute discretion select, and he may 
make and change such investments from 
time to time according to his discretion.’ 


When such a clause is read to the tes- 
tator, he may express genuine satisfac- 
tion that the draftsman has been able fo 
include so much territory within so few 
words. 


3. The following shorter form is also found: 
“Said Trustee may invest the trust assets in such 
railroad bonds, industrial bonds, stocks, and other 
securities as it shall in the exercise of sound dis- 
cretion deem to be for the best interests of the 
trust estate and shall not be limited to the usual 
investments of trust estates.”” Adapted from 
Re United States Trust Company (1919) 189 App. 
Div. 75, 178 N.Y.S. 125, quoted in 99 A.L.R. 914. 
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As a means of avoiding the application 
of the arbitrary rule of law above re- 
ferred to, which confines a trustee to se- 
curities which are “legal for trustees” 
unless the testator clearly indicates oth- 
erwise, no one could criticize the quoted 
clause. The testator’s intention is clear- 
ly stated; the trustee is not confined to 
“legals.” But consider the situation of 
a trustee who must actually invest funds 
of the estate under such a clause. The 
very catholicity of the language is ter- 
rifying. Try as he will, he cannot imag- 
ine any investment security that will not 
qualify under the above language. A 
highly speculative common stock paying 
no dividend will apparently qualify; so 
will a preferred stock that is in default. 
Securities listed only on the local stock 
exchange, and unlisted securities, would 
seem to be as well within the limits as 
seasoned securities listed on the New 
York Stock Exchange. Yet it is almost 
impossible to conceive that the testator 
intended to give the trustee a “roving 
commission” to buy whatever security 
might strike his fancy or come to his 
mind. 

The more reasonable construction of 
such clauses seems to be that the broad 
scope of the language employed is to be 
referred to the intention to eliminate, 
once and for all, the arbitrary rule of 
law above referred to. This still leaves 
the choice of the particular investment to 
the prudent discretion of the trustee as 
trustee.* The doctrine of construction 
that some meaning should, if possible, be 
given to all the language of a document® 
is satisfied, and yet another doctrine of 
construction (and incidentally of com- 
mon sense) is also followed, namely, that 
an interpretation leading to an absurd 
result should be avoided if possible. It 
would be absurd to suppose that a testa- 
tor -in a carefully written document de- 
signed to safeguard the future of his 
family, intended that the trustee should 
be authorized. to make every conceivable 
sort of investment, regardless of its suit- 
ability for a trust estate.® 

4. James W. Allison: “Effectiveness of Discre- 
tionary Powers,” 64 Z'rust Companies 701 (June 

1937). 


5. 69 C. J. 71 Sec. 1126 cases cited in footnote 
15. 
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Protection For Trustee 


The situation is rendered more pre- 
carious from the standpoint of a con- 
scientious trustee by reason of the par- 
allel development of the trust law in the 
construction of the general language 
commonly used which purports to vest a 
broad discretion in a trustee. Decisions 
are numerous that the broadest sort of 
language giving “full powers”, or power 
to invest in any property he should “see 
fit”, or “think proper”, or “in his discre- 
tion” afford practically no protection to 
a trustee,’ and do not in practice measur- 
ably affect the administration of the 
trust estate. 

The rationale of these decisions is ex- 
pressed in the following quotation from 
the opinion in the case of Mattocks v. 
Moulton :8 


“We think it must be assumed that the 
testatrix made this part of her will with 
reference to the well-known legal and 
equitable rules’ governing trustees, and 
that she intended the trustee of her ap- 
pointment to be mindful of them. True, 
she left the investment of the trust estate 
to his judgment, but it was to his judg- 
ment as trustee, enlightened and guided 
by the approved rules applicable to the 
investment of trust funds, not to his 
uninformed, personal judgment, exercised 
without reference to legal rules and prin- 
ciples. We do not think the language 
of the will was intended, or has the effect, 
to relieve the trustee from the observance 
of the well-known principles applicable 
to the investment of trust funds.” 


Starting with intrinsically broad lan- 
guage apparently sufficient to confer a 
large measure of discretion on the trus- 
tee, the courts have proceeded to give 
great weight to the ever present circum- 
' stance that the language was addressed 


by a testator to his trustee. Perhaps 
they have also been influenced by the feel- 
ing that if the testator did not actually 
mean to do the ultraconservative thing, it 
would nevertheless be better for all con- 
cerned to act as if he had. At all events 
the original meaning of the language 


6. See generally Prentice-Hall Trust Service par. 
15045 quoting Mr. Ralph E. Badger. 

7. See cases cited in 99 A.L.R. l.c. 918, 919. 

8. 84 Me. 545, 24 Atl. 1004, quoted from 99 
A.L.R. lc. 917. 
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giving broad discretion to trustees has 
been almost completely nullified by refer- 
ence to the circumstances in which it was 
used. 


Avoiding Unfavorable Interpretation 


With this example before us, is there 
any reason to anticipate that the clause 
apparently granting the broadest of pow- 
ers with respect to investments, quoted 
in the beginning of this article, will not 
be similarly “whittled down” by refer- 
ence to the same circumstance that it is 
the language of a testator addressed to 
his trustee. The writer believes not. 

To summarize the argument thus far 
it is this: The “broad powers” clause gen- 
erally used in trusts takes in too much 
territory. It cannot mean what it liter- 
ally says. This leaves it to anybody’s 
guess as to what a court in a particular 
case will say that it does mean. Should 
a trustee, in reliance on the apparent au- 
thority of this clause, go outside the 
scope of “legal investments” and a loss 
result, there is grave danger of his being 
held liable for the loss. Faced with this 
prospect, a conscientious trustee will be 
tempted to “stick to legal investments” 
under such a clause, which is, of course, 
not what the testator intended. 

The problem then is what shall be 
done to make sure that a trustee will 
feel justified in going outside the scope 
of “legals” and to make sure that the 
court will uphold the trustee in so doing. 


Our solution is not to attempt the im- 
possible but to restrict the investment 
powers to a series of carefully phrased 
classes of securities which will contain 
internal evidence by their very modera- 
tion that they mean all that they say. It 
is felt that even a timid trustee will feel 
justified in exercising the power which 
is given to him in this manner, and that 
in practice the investments of the trustee 
will be of a broader range under such 
specific clauses than they would be under 
the so-called “broad powers” now almost 
universally used. 


Suggested Clauses 


While the particular list of classes to 
be authorized should be drawn to meet 
the circumstances of the trust and the 
wishes of the testator, it is believed that 
the following will indicate the nature of 
the clauses to be used: 


“Said TRUSTEE shall have power 
from time to time to invest and reinvest 
the money and other property belonging 
to said Trust in the following classes of 
property hereinbelow mentioned, to-wit: 


“(1) In first mortgages or deeds of 
trust upon income-producing real 
estate in the United States of 
America estimated by said 
TRUSTEE to be worth at least 
one and one-half times the 
amount of the loan. 
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“é (6) 













In bonds secured by first liens 
upon the property of railroad 
companies or public utility com- 
panies organized under the laws 
of the United States of America 
or one of the states thereof; pro- 
vided that such securities be not 
in default, and shall have been 
outstanding for at least four 
years prior to the date of pur- 
chase, and be listed on the New 
York Stock Exchange. 

In bonds secured by first liens 
upon real property of industrial 
corporations organized under the 
laws of the United States of 
America, or one of the states 
thereof; provided that such se- 
curities shall be listed on the New 
York Stock Exchange, be not in 
default and shall have been out- 
standing for at least four years 
prior to the date of purchase. 

In dividend-paying cumulative 
preferred stock of corporations 
listed on the New York Stock Ex- 
change, provided that the same 
shall have been outstanding for 
at least four years prior to the 
date of purchase and shall not be 
in arrears on its dividend and 
provided that the earnings avail- 
able for such preferred dividends 
shall, for the preceding two 
years, be at least one and one- 
half times the amount of such 
preferred dividend requirements. 
In common stocks of any corpo- 
ration listed upon the New York 
Stock Exchange, provided that 
such corporation has outstanding 
no preferred stock nor any bond- 
ed indebtedness other than pur- 
chase money mortgages, and has 
paid dividends out of earnings 
for at least six years preceding 
the date of purchase. 


In bonds, not in default, of any 
state of the United States or of 
any city or county in the United 
States having a population of 
100,000 persons or more, or in 
bonds of any school district in 
Massachusetts, Connecticut, New 
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York, Pennsylvania, New Jersey, 
Ohio, Missouri, or Illinois. 


“(7) In any other securities or in- 
vestments in which trustees may, 
at the time of such investment, 
under the laws of the State of 
Missouri, invest trust funds, in 
the absence of any specific au- 
thority for such investment in 
the instrument creating the 
trust. 


“It is my intention to grant to said 
TRUSTEE full power to invest and re- 
invest money coming into his possession 
in such real estate loans, stocks, bonds 
and securities as at the time of purchase 
come within the classes above set out, 
which he may deem desirable and suit- 
able for the investment of the trust funds 
without said TRUSTEE being restricted 
to a class of investments which a trus- 
tee is or may be otherwise permitted by 
law to make.’”? 


In using the above clauses it is ad- 
visable to define the New York Stock 
Exchange to include any exchanges that, 
in the eyes of the public, constitute the 
successor of the existing Exchange. It 
is also well to authorize retention of se- 
curities owned by the testator or which 
met the requirements when purchased by 
the trust estate but which no longer con- 
tinue to meet the requirements men- 
tioned. A clause authorizing the trustee 
to participate in reorganizations is also 
inserted.!° 


It can hardly be overemphasized that 
the particular clauses to be used cannot 
be successfully prescribed in advance. 
They must be carefully drawn to meet 
the particular situation. Admitting that 
this is a very difficult task, it would ap- 
pear inescapable unless one is willing to 
take a chance on the so-called general 
“broad powers” clause. As above indi- 
cated, by so doing the trust estate may 
meet the fate of Robert Burns as ex- 
pressed by his mother: “He asked for 
bread and they gave him a stone.” 


9. For a shorter list constructed along the 
same lines, see will of Jacob H. Schiff, Prentice- 
Hall Trust Service, Par. 881. 

10. Space does not permit these clauses, which 
are also quite detailed to be here set out in full. 
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Real Estate in Trust Institutions 


Survey Discloses Variety of Properties and Active Supervision 


To determine the extent to which real property is held in fiduciary 
capacities by trust institutions, and to illustrate the diligence and expert 
care which they exercise in the management and preservation of such 
properties, Trust Companies Magazine recently undertook a nation-wide 
survey, the results of which are herewith summarized.—Editor’s Note. 


ry HE supervision of real estate held in 
| estates, trusts and agency accounts 
under corporate fiduciary management 
constitutes a major interest of officials of 
trust departments, who are continually 
active in the exercise of their discretion 
to insure the best possible physical condi- 
tion, earning power and sale value of 
such properties. This is the inescapable 
conclusion from reviewing the procedure 
followed by representative trust institu- 
tions in all parts of the country, with re- 
spect to maintenance of _ residences, 
apartment houses, office buildings, indus- 
trial and agricultural properties under 
their care. 

The transition from the passive trus- 
teeship which marked the olden days of 
the individual fiduciary, to the expe- 
rienced, business-like and active trustee- 
ship of the 20th century corporate fidu- 
ciary, is well illustrated by contrasting 
those dilapidated buildings which were 
falling to ruin on every Main Street in 
America because they were “tied up in 
the old Blank Estate”, with the rejuven- 
ated and modernized buildings from 
which thousands of trust company bene- 
ficiaries are today receiving better than 
average rental incomes or sale price. 

The reason for this change is not hard 
to find. Well-organized trust depart- 
ments, following the dictates of proven 
business policies to the full extent of the 
discretion and financial leeway vested in 
them, are putting or keeping such prop- 
erties in attractive shape by specifying 
high-grade building materials, modern 
refrigeration and heating equipment, 
plumbing and lighting fixtures. Pres- 
ervation is further assured by adequate 
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liability and property damage insurance, 
and periodic inspection of the properties 
held in fiduciary accounts. The same 
careful and skilled supervision which all 
trust departments of any size give to 
their securities is now being given to 
real estate under the direction of special- 
ly trained and qualified trust estate of- 
ficers. 


Classes of Property 


Replies from 111 of the 140 banks and 
trust companies to whom inquiry was di- 
rected, show that all but four have im- 
proved real estate in trust and estate ac- 
counts. The other 107 list a total of 
69,933 parcels of real property (both im- 
proved and unimproved) which in every 
case includes residential properties. 89 
of these trust departments hold apart- 
ment houses; 70 hold office buildings; 76 
hold industrial properties and 88 have 
agricultural holdings. The 111 reports 
received cover communities and trust 
companies of all sizes, located in 42 
states (all but Arizona, Montana, Nev- 
ada, New Hampshire, New Mexico and 
South Dakota). 


That the replies provide a representa- 
tive cross-section of the more than 3,000 
trust departments is indicated from the 
fact that the number of parcels held by 
individual departments varies from 5 to 
9,000, divided as follows: 


5-49 properties 
50-99 ” 
100-249 
250-499 
500-999 
1000-9000 


20 report between 
12 ” 9 
24 ”? ”? 
23 ” 9 
12 ”? ”? 
16 9? ” 
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While residential properties are, as 
would be expected, the most common type 
of improved real estate with all trust in- 
stitutions, wide diversification is noted 
in all sections of the country, the survey 
indicating a very sizable proportion of 
agricultural and apartment house hold- 
ings, both in numbers and the extent of 
distribution among corporate fiduciaries. 
Industrial and commercial properties of 
all kinds are handled by trust institu- 
tions, ranging from filling stations and 
private hospitals to packing houses, docks 
and large manufacturies. Timber lands, 
citrus groves, mining properties and 
ranches are among the wide variety of 
agricultural holdings reported, with 
farms of all kinds and in great numbers 
adding to the duties of trust officers. 


Administrative Organization 


The questionnaire, from which this in- 
formation was compiled, was specially 
designed to determine the extent to which 
officials of trust departments are respon- 
sible for the management and mainten- 
ance of real property in estates and 


trusts, and only in a few instances was it 
remarked that this supervision was exer- 
cised by an entirely separate real estate 
department or other bank officers. In 
most instances the amount and variety of 
real estate handled had necessitated a 
special real estate division of the trust 
department, which, in banks with sizable 
trust assets, usually handled such real 
estate as the banking departments might 
acquire. In a number of trust compan- 
ies in the agricultural sections, a special 
unit is maintained for farm management, 
and in some there are two separate divi- 
sions: one for city and one for agricul- 
tural or non-urban property. 


In the majority of instances it would 
appear that, where the amount of real es- 
tate warrants, one or several officers of 
the trust department either specialize in 
or devote their entire time to property 
management problems. These may ad- 
vise not only with the account executives 
but also with a real estate advisory com- 
mittee. Where the administration is 
separated from the account executive, it 
is indicated from the present survey that 
the practice is to consult with the trust 
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officer on all matters of policy and in con- 
templation of any major steps or ex- 
penses, bringing to his attention the con- 
dition of the property at regular inter- 
vals or in the event of any special or 
general market change of importance. 
The following comments are iliustrative 
of organization policy: 


From a large Pacific Coast city: 


“We have two Trust Department offi- 
cers who devote their entire attention to 
the care of real estate. They are assist- 
ed by a Real Estate Advisory Committee, 
including the chief appraiser of our Real 
Estate Department and the officer in 
charge of the Bank’s other real estate, 
which makes available their viewpoint 
and knowledge of values for appraisal 
purposes and of what price can be ob- 
tained in case of sale.” 


From an Eastern city: 

“A completely organized and officered 
real estate department is maintained in 
the Trust Department. The Trust Vice 
Presidents are in close touch with all the 
real estate activities and decide all ques- 
tions of policy.” 


From a Western city: 

“We do quite emphatically give indivi- 
dual personal attention to our real es- 
tate. Our staff setup does not include a 
distinct real estate division. Real estate 
falls into one or the other of two trust 
management units having general charge 
of the trusts thereto assigned, exclusive 
of investments which are supervised by a 
special division, but inclusive of real es- 
tate and related problems. The officers 
in charge of these units give intensive 
personal attention to every piece of real 
estate under their care.” 


From a Southern city: 

“We have established the policy of di- 
rect management of all real estate left 
in our care, regardless of the capacity 
under which we represent the owner or 
beneficial interest. 

“For this purpose our organization in- 
cludes a staff of trained real estate men 
on a salary basis, headed by a vice presi- 
dent whose sole duty is to guard the 
realty interests of our clients.” 


From a Mid-Continent city: 


“All matters of broad policy relating 
to matters affecting real property, major 
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repairs, alterations, occupancies, etc. are 
determined by a Trust Committee.” 


From a New England city: 


“We maintain a separate real estate 
department which is charged with the 
supervision of all real estate of which 
the Bank has jurisdiction. Our real es- 
tate supervisor and trust official act as 
intermediaries: the former being respon- 
sible for the problems of tenant relations, 
the latter with the problems of fiduciary 
relations affecting the client.” 


From a Mid-Western city: 


“Our Real Estate Departments, both 
farm and city, consult with the Trust 
Officers in charge of the various accounts 
on all major matters and the Executive 
Committee of the Trust Company de- 
cides all questions where general policy 
is involved. The officers in charge of 
the real estate management and sales de- 
partment keep in very close touch with 
the Trust Officers to whom they are di- 
rectly responsible.” 


From a North Pacific city: 


“We have a well organized property 
management and maintenance division of 
the Trust Department in charge of cap- 
able and experienced men. Frequent 
conferences with trust officers are had.” 


From an Eastern city: 


“As you will see by the number of im- 
proved parcels (2700) our Real Estate 
Department is a large one, including sev- 
eral large hotels and apartment build- 
ings. It is operated by ninety-four offi- 
cers and employees. Trust officers and 
employees follow through and give prop- 
er personal attention to properties under 
their control.” 


Inspection and Reports 


As the management and care of real 
estate is a major interest of a large pro- 
portion of trust institutions and in a 
number of cases comprises the majority 
of the trust officer’s administrative work, 
it is not surprising to find that practical- 
ly without exception the properties are 


frequently inspected. The exceptions 
apparently arise in some circumstances 
where the tenants are beneficiaries. Orig- 
inal inspection is usually made by an of- 
ficer of the trust department of any new 
properties coming in in estates or trusts, 
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and periodic inspections are made there- 
after at intervals of. anywhere from 
quarterly (in smaller cities) to annual 
periods, sometimes in conjunction with 
an officer of the real estate division or 
department, where the latter is separate- 
ly maintained. 

Commenting on the fact that real es- 
tate holdings receive the close personal 
attention of trust officers and in the 
larger departments of special real estate 
officers also, it is pointed out that the ex- 
cellent record of corporate fiduciaries in 
conserving the superior physical and fi- 
nancial condition of properties in their 
care is probably largely due to the fact 
that their’s is the sole responsibility as 
they have no principal to whom to go for 
decisions, and that their position as trus- 
tees imposes on them a higher degree of 
skill and care. Examplary of institu- 
tional policy in this connection are the 
following comments from a Western, a 
Mid-Western and an Eastern trust com- 


pany: 


“Every parcel of property under our 
administration is inspected at frequent 
and regular intervals, a written report of 
such inspection being made by the repre- 
sentative of the department and submit- 
ted to the administrative Trust Officer. 
In addition, we endeavor to have one of 
our Trust Officers examine every parcel 
of property which comes into a trust un- 
der his administration so that he is fa- 
miliar with the physical character of the 
investments, as well as the exact loca- 
tion of the property, and, accordingly, is 
able to pass upon matters with respect 
thereto more intelligently.” 
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“If you. knew the number of times I 
have gone through sky-lights to look af- 
ter roof repairs and into cellars to study 
heating plants you would be satisfied 
that our real estate gets some personal 
attention.” 


“On February twenty-second of each 
year, six or seven of the officers of the 
trust department spend the entire day in 
inspecting all of the outlying real estate 
belonging to the trust accounts. As this 
is about the worst part of the season 
here, we see these properties when condi- 
tions could not be much worse. This 
practice has been in continuous operation 
for eighteen years. We are thus able to 
follow the trend in neighborhoods and 
when matters arise during the year, our 
officers have a picture of the condition 
of the property involved.” 


Example of Organization 


Because of its long record of complete 
and successful service to trust clients, the 
description of the real property manage- 
ment facilities of the Detroit Trust Com- 
pany, contained in their recent booklet 
“Detroit Real Estate”, is excerpted be- 
low. 
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Responsibility—At present the Real Es- 
tate Department of Detroit Trust Company 
manages approximately 3,000 improved 
properties comprising over 7,000 rental 
units and 6,000 vacant properties. Each 
property in the department for management 
is assigned to an experienced man who 
supervises that particular property. In ad- 
dition to this direct supervision, the depart- 
ment is broken down into divisions each 
specializing in its own activity, and each 
division having a capable and experienced 
head. (See chart.) 

Office Records—All bookkeeping is done by 
machine, and there is a separate record for 
every property in the department. All in- 
come, expenses, tax and insurance pay- 
ments, et cetera, are posted daily by the 
Office Records Division. 

Sales and Rental—Negotiation of all sales 
and rentals is conducted through an ex- 
perienced personnel, cooperating with real 
estate brokers in the city. During 1936, 
1,791 properties were sold for a total sales 
price of $8,551,844. The preliminary nego- 
tiations and closing of all deals were han- 
dled in the Company’s Real Estate Depart- 
ment. During 1936 the Rental Collection 
Division collected $3,151,000 in rents, and 
the Land Contract Division collected $2,822,- 
000 during the same period. An efficient 
accounting system prevails and all delin- 
quent accounts are carefully followed to 
conclusion. 

Purchasing Division—The purchasing of 
all supplies, and the physical improvement 
of all property comes under the supervision 
of this division, which is headed by a grad- 
uate architect who has had a number of 
years experience in practical building. At 
least three bids are obtained from exper- 
ienced contractors for all labor or material 
furnished in excess of $100. This division 
in cooperation with the outside inspectors, 
carefully supervises all repair work. 

Tax payments—A separate division of the 
Real Estate Department looks after the 
checking of all land and building assess- 
ments, the combating of unfair valuations, 
and payment of all taxes, real and per- 
sonal. During 1936 this division paid 
$4,040,166 in real and personal taxes. 

Insurance Division—All insurance prob- 
lems are handled by a separate division. The 
Company does not maintain its own in- 
surance agency, but cooperates with re- 
putable insurance agencies in the city. All 
policies are carefully checked and kept on 
file at the Trust Company. 
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Appraisals, as a usual concomitant of 
assuming management of property in 
trusts or estates, are made either by 
trained real estate men in the department 
or by outside agents, the trust officer in 
charge of the account joining with a com- 
mercial officer or group of officials where 
they make appraisals for both. A fea- 
ture of service not generally appreciated 
by the public is the close check kept on 
valuations for tax assessment which are 
contested where deemed unfair to the 
beneficiaries. 


Maintenance and Modernization 


In answer to inquiry as to whether an 
officer of the trust department was re- 
sponsible for specifying the building ma- 
terials used for repair or improvement, 
all but seven of the 111 replies were af- 
firmative, while all but ten also specified 
the kinds and types of refrigeration, 
heating, plumbing and lighting fixtures 
used in modernization as well as in orig- 
inal construction work, as where income 
producing units or “taxpayers” were 
built on vacant land in trust accounts. 
The extent to which the trust officer in 
charge of the account went into specifi- 
cations of these products varied, however, 
those in larger organizations generally 
supervising, individually or through a 
committee, the policies and standards 
under which the work would be carried 
out by the real estate division, or by out- 
side agencies. In practically all cases 
reported, officers of the trust department 
gave to these matters the same scrutiny 
and direction that they would give to out- 
lays for their own properties. As sev- 
eral put it, ‘we repair, rent, remodel, con- 
struct and operate, in fact at one time 
or another do practically everything 
which the owner might do.’ 


In a few of the larger companies it was 
remarked that materials and equipment 
were specified by the maintenance unit 
or a representative of the real estate 
division of the trust department, and sub- 
mitted for approval to the administrative 
trust officer. Where real property com- 
prises an important proportion of the 
trust department assets, as is very gen- 
erally the case, the trust officers exercise 
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major control and initiation of any im- 
portant outlays for maintenance or im- 
provement, leaving the technical details, 
of course, to their real estate department. 
If no such separate division is main- 
tained or a special type of property is con- 
cerned, local real estate agents are also 
used, often under specifications of super- 
vising architects, the agents making reg- 
ular reports on receipts and disburse- 
ments. A general maintenance man is 
used in many cases for minor jobs while 
on major alterations bids are obtained 
from two or three parties. Repair and 
modernization work not only arises out 
of the periodic inspections but also from 
the policy of increasing numbers of trust 
institutions to develop their properties 
for the best rental and sales market. Fol- 
lowing are quotations illustrating the 
typical ways in which these matters are 
handled in various banks and trust com- 
panies: 


“With respect to repairs and improve- 
ments on the ordinary minor job the 
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work is given to a contractor whose work 
and standing are so well known to our 
Real Estate Division that they do not 
consider it necessary to specify by brand 
name, etc., the material to be used. 
Where the job runs into a substantial 
sum, it is not unusual for the type of 
refrigeration, heating boiler, plumbing 
equipment, etc., to be specified in order 
to obtain absolute uniformity in com- 
petitive bids.” 


“On any substantial purchases involv- 
ing materials, heating systems, and the 
like, the persons in charge of particular 
properties consult with an official, but 
on minor repairs they exercise their own 
judgments.” 


“The repair and maintenance unit is 
under the direct control of an assistant 
real estate officer, the actual selection of 
materials, equipment and fixtures is han- 
dled by the manager of this unit, but all 
replacements, repairs or improvements 
of any substantial amount are carefully 
reviewed by an officer. Our repair and 
maintenance unit is largely composed of 
men with architectural or building ex- 
perience.” 


“Repairs, alterations and changes in 
properties are given my own personal 
supervision. I have used one contractor 
for more than twenty years to work on 
trust estate properties on a time and ma- 
terial basis, with the understanding that 
he is to use first class material.” 


“Our Organization is small enough so 
that matters such as are referred to in 
the questions are referred to one of our 
Trust Officers. Minor repairs are made 
at the discretion of the Manager of our 
real estate, but it is safe to say that 
everything of importance is referred to 
an officer.” 


“We have the complete management 

of a large number of farms which neces- 

sitates our maintaining a farm management 
department, our duties being: 


lease 

sell grain received as rent 
maintain fertility of soil 
make repairs and betterments 


direct how the land shall be 
farmed 


TRUST COMPANIES 


To keep up insurance, pay taxes, 
etc.” 


“Among other unusual services of our 
Trust Department in connection with the 
management of real estate we: 


Represent many non-residents 

Manage several down-town proper- 
ties 

Actually operate several large coun- 
try estates, going so far as to 
make up pay-rolls for the employ- 
ees, supervise general repairs and 
make purchases of farm imple- 
ments.” 


Preserving Income and Sale Value 


Trust companies from many sections 
make special mention of successful re- 
sults in sale and rental of properties, 
largely as a result of a definite, super- 
vised program of rehabilitation to make 
them attractive to the improving mar- 
ket and to compete with the modern fea- 
tures which the public is more and more 
demanding. In a number of cases, prop- 
erties which could not be disposed of 
during the stagnant real estate market 
are now being sold or put on a paying 
basis through modernization, which at 
the same time makes good advertising 
for the institution by showing the sub- 
stantial citizens of the community these 
examples of their capable and diligent 
care. 


Outside rental or sale agencies are fre- 
quently employed, particularly where sat- 
isfactory prior relations existed, and by 
thorough reviews of their reports, to- 


gether with regular inspections and 
study of special situations by the trust 
officials, the percentage of vacancies is 
kept exceptionally low. Where possible, 
however, the active management of real 
property, its maintenance and moderni- 
zation, and protection through adequate 
indemnity, and other indicated fire in- 
surance, are directly supervised by the 
trust administrative officers and staff. 
The excellent record of sale values and 
rental income testifies to the ability 
and ingenuity of corporate fiduciaries 
in providing unusual facilities for the 
conservation of real as well as personal 
property. 
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Allocation Under A Residuary Trust 


Determining Share of Income Distributable to Life Tenant 
During Executorship—Finding “Clear” Residue 


LEROY McWHINNEY 
Vice President, The International Trust Company, Denver Colorado 


ET us assume the common-place sit- 

uation in which the will disposes of 
the decedent’s personal effects, provides 
for one or more cash legacies, and gives 
the residue to a trustee to pay the income 
therefrom to A for life, with remainder 
over to B, with no definition of income 
and no direction as to the date from 
which the life tenant shall receive the in- 
come. It is immaterial whether or not 
the executor and trustee are one and the 
same. 

As to scarcely a single disbursement 
can the executor know in advance the 
amount thereof or the date when it will 
be made. Obviously, however, the execu- 
tor may not thus complete his adminis- 
tration without determining what among 
his various receipts is true income, what 
part of that true income is distributable 
to the life tenant, and what constitutes 
the principal or capital fund of the resi- 
due to be turned over to the trustee. 

We sometimes assume that the execu- 
tor’s discharge will forever bury his 
faults, with no real damage to the life 
beneficiary. It has at least once been 
squarely held that even though the ex- 
ecutor has grossly under-distributed to 
the life tenant, the error cannot be cor- 
rected after the executor has settled his 
accounts, that the trustee may not make 
the adjustment, and that the loss to the 
life tenant is permanent.* 

It will be necessary for us to make 
frequent reference to five factors in our 
problem. For the sake of brevity it 
seems best at the outset to christen these 


From paper presented before the Denver Bar 
Association. 

*Selleck v. Hawley (Mo. 1932), 56 S.W. (2nd) 
387. 


factors and to agree upon a definition 
for each, which we may do as follows: 


Definitions 


. Actual Income embraces all receipts 
in the nature of income or which 
are commonly called income. 

. True Income is that which the law 
considers to be income for a parti- 
cular purpose in hand—here, as be- 
tween life tenant and remainder- 
man. 

. Equitable Income is that income ar- 
rived at by applying a rate of in- 
terest deemed by equity to repre- 
sent a fair average return on a 
given class of securities during a 
given period. 

. Clear Residue is that property 
which does (or will) constitute the 
principal of the residuary trust in 
the hands of the trustee. 

. Eligible Assets or Securities are 
those of a character which the ex- 
ecutor and trustee are authorized 
to permanently retain or to pur- 
chase. 


Broadly stated the commonly accepted 
doctrines with reference to the three 
phases of the executor’s accounting here 
under consideration may be thus sum- 
marized: 

First: The Rule for Determining True 
Income. To arrive at his true income 
the executor should exclude from his ac- 
tual receipts in the general nature of 
income the following: 


(a) Apportionable income (such as 
interest and rents) accrued at the 
date of death, 
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(b) All income from wasting assets, 

(c) All income from ineligible invest- 
ments, 

(d) Requisite sums to amortize pre- 
miums on bonds purchased by the 
executor; 


and should include equitable income on 
account of wasting or ineligible assets. 

Second: The Rule for Determining 
Life Tenant’s Income. The income avail- 
able for distribution by the executor to 
the life tenant during the period of the 
executorship is that part of the true 
income which arises, or is deemed by 
equity to arise, from the clear residue, 
as distinguished from income arising 
from assets which never became a part 
of the clear residue. This latter class 
of income does not go to the life tenant, 
but to the principal of the residue. 

Third: The Rule for Determining 
Residual Principal. The residual prin- 
cipal is determined by deducting the 
amount of the life tenant’s income (for 
the period of the executorship) from the 
residual mass remaining in the hands 
of the executor after all other distribu- 
tions and disbursements have been com- 
pleted. This operation should be per- 
formed by the executor. 


Basic Theory 


Underlying the whole subject is the 
premise, thoroughly established by the 
best authority, that, in such a case as 
ours, the gift made by the testator in 
providing for the residuary trust is of a 
residue to be ascertained in accordance 
with the rules of equity and which the 
courts commonly call the “clear” resi- 
due; and a gift of the income arising 
from that “clear” residue. And it is 
likewise true that in most jurisdictions, 
the right to receive this income dates 
from the death of the testator. It seems 
to me that this conception may be lik- 
ened to a gift of the kernel of a nut, 
which gift does not include the hull or 
the shell. The kernel is the clear resi- 
due and the shell is that part of the gross 
estate which goes to pay debts, expenses, 
legacies, etc. By this same doctrine the 
kernel which is thus bequeathed to the 
trustee is deemed in equity to exist with- 


LINCOLN-ALLIANCE 
BANK AND 
TRUST COMPANY 


Rochester, N. Y. 


Member 
Federal Reserve System 
Federal Deposit Insurance Corp. 


in the shell from the date of the testa- 
tor’s death. And furthermore, it is 
deemed to consist of that type of asset of 
which it ultimately must be made to con- 
sist: namely, of eligible assets and noth- 
ing else. 

However, the clear residue may in fact 
temporarily include non-eligible assets. 
In such case, equity will consider that 


these non-eligible assets have actually 


been converted to eligible investments as 
of the date of the death of the testator 
and that the income derived therefrom, 
for the purposes of accounting between 
life tenant and remainderman, is that in- 
come which would have been produced 
thereby had such non-eligible assets been 
so converted. The income thus arbi- 
trarily raised by equity is equitable in- 
come. 

If we grant the premises just stated, 
and such is the weight of authority, we 
may easily proceed to adopt the follow- 
ing corollaries: 


1. That the income available for the 
life tenant is only that income aris- 
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ing from the clear residue or ker- 
nel, 

. That such income is the actual in- 
come produced by eligible assets 
(less required premium amortiza- 
tion), plus equitable income on non- 
eligible or wasting assets tempor- 
arily held in the clear residue. 

. That the balance of the actual in- 
come received by the executor from 
all sources is added to principal,— 
is, therefore, applicable to the pay- 
ment of debts, expenses, legacies, 
etc. and thereby, in effect, aug- 
ments the clear residue. 


Two Methods 


There are two well recognized meth- 
ods of determining the amount of in- 
come available for the life tenant, or, 
conversely, the amount of income which 
is to be transferred to principal. 


First Method: One group, including 
the authors of the Restatement of the 
Law of Trusts, get at it by first comput- 
ing the amount of income applicable to 
the payment of debts, legacies, expenses, 
etc., which sum, once determined, they 
then subtract from the aggregate true 
income and credit the balance of the 
true income to the life tenant. To illus- 
trate: Assume, for the sake of simplicity, 
that the various sums paid out by the 
executor on various dates for debts, tax- 
es, legacies, or expenses, and the like, 
aggregate $20,000 and were all paid out 
on the same day, exactly twelve months 
after the testator’s death. The sponsors 
of the first method would determine the 
sum which, at death, plus interest at an 
equitable rate for twelve months, would 
equal $20,000. Let us say, $19,400. They 
would apply $600 of the true income, plus 
$19,400 of principal to pay debts, ex- 
penses, etc. thereby diminishing by such 
$600 the income otherwise available for 
the life tenant, and, in effect, thereby 
augmenting the clear residue by the same 
$600. In practice, the first (or Restate- 
ment) method, is complicated by the va- 
riety of the sums to be paid, and of the 
dates upon which payment is made, and 
. is further complicated by the fact that 
its application requires that the apparent 
or actual income in the hands of the ex- 


ecutor be first reduced to true income in 
accordance with the principles above out- 
lined. 

Second Method: The second method, 
which we may call the equitable rule, is 
more simple, produces about the same 
mathematical result and seems to have 
no important disadvantages. Its disci- 
ples wait until the executor is ready to 
file his final account, at which period the 
residual mass is automatically deter- 
mined. They then appraise the actual 
residual assets and determine their pres- 
ent worth as of the date of the testator’s 
death, at equitable interest. To illus- 
trate: Assume the residual assets to be 
worth $103,000; the elapsed time to be 
an even year; the equitable rate of in- 
terest to be 3%; divide the $103,000 by 
1.03; the resulting $100,000 is the prin- 
cipal forming the clear residue; the 
$3,000 is the income distributable to the 
life tenant.* True, the executor may 
have already distributed some income to 
the life tenant based upon his minimum 
estimate of the net result. If so, the 
amount so distributed is added to the 
value of the residual assets before effect- 
ing the division. 


Statement of Rule 


Perhaps the best text book statement 
of the rule as now embodied in the Amer- 
ican procedure is that by Loring in his 
Trustee’s Handbook, 4th Edition (1928), 
page 154, which reads as follows: 


“In general, at the time the estate 
comes into the trustee’s hands it is all 
principal in whatever condition it may 
happen to be, and all yearly increase 
thereafter is income. This would always 
be the case if the property came to him 
without delay and in the form of proper 
trust investments. Unless the settlor 
provides otherwise, the life tenant is en- 
titled to income from the time of the 
testator’s death; therefore, when for any 
reason property does not come into the 
hands of the trustee for some time after 
the beginning of the trust, the fund when 
received will be so apportioned that the 
life tenant will get the proper rate of in- 
terest from the beginning of the trust, 
and the remainder will be the principal. 


*See Edwards v. Edwards, 183 Mass. 581 and 
Mulcahy v. Johnson, 80 Colo. 499. 
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“Where the trust fund is established 
by a legacy, ordinarily it will not be paid 
over by the executors until they wind up 
the estate and settle their accounts. This 
will necessarily be so if the trust fund is 
the residue of the estate. The general 
rule as applied in such cases is to find 
that sum which, with interest from the 
date of the testator’s death at the rate 
which it would have earned if properly 
invested, will with the interest added 
equal the sum received from the execu- 
tors.” 


Similar statements of the rule are 
cited with approval by the Supreme 
Court of Wisconsin. In re Leitsch’s Will, 
201 N. W. 284 (1924). 


Authority For Proposition 


In Stanley v. Stanley, 142 Atl. 851, 
(Conn. 1928), the residue was given one- 
half outright to Stanley and one-half to 
trustees to pay the income for life to A 
with remainder to B. The point for dis- 
cussion was the disposition of the income 
earned on Stanley’s half of the residue 
during the executorship, which income 


INSURANCE CORPORATION 


the court allocated to the residue: i.e., 
one-half to Stanley and the other one- 
half to the principal of the trust fund. 
The court said in part: 


“The other one-half of the income 
earned (i.e., the part earned on *** Stan- 
ley’s legacy) did not belong to *** Stan- 
ley (as income) for he was a general 
legatee, nor to the trustees (as income) 
*** since they had received all of the 
income which their one-half had earned. 
The will does not dispose of it otherwise 
than by the residuary clause. Necessar- 
ily it became a part of the residue and 
subject to the disposition ntade of all the 
residue, one-half to *** Stanley and one- 
half to the trustees ***. It became part 
of the residue and hence principal.” 
(Words within parentheses are explana- 
tory and were not used by the court.) 


To the same effect is the language of 
the Restatement of the Law of Trusts, 
at Section 234, paragraph g, which reads 
as follows: 

“To the extent to which the income 


received by the executor during the pe- 
riod of administration is derived from 
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property which is subsequently used in 
paying legacies and discharging debts 
and expenses of administration, and has 
not been applied to the payment of in- 
terest on such legacies, debts and ex- 
penses, the trustee is entitled to receive 
the same, but it should be added to prin- 
cipal and not paid to the beneficiary en- 
titled to income.” 


Upon the method of computing the 
“clear” residue and the life tenant’s 
share of the income the authority for the 
first method mentioned above is also the 
Restatement at Section 234 in a later 
portion of paragraph g.* The second 
method, or so-called “equitable” rule, is 
very clearly presented in the case of 
Equitable Trust Company v. Kent, 101 
Atl. 875, (Del. Ch. 1917), where the 
court approves Mr. Loring’s rule above 
quoted. 

Among the relatively recent decisions 
are two which hold that the life tenant 
of a residuary trust is entitled to the in- 
terest arising on sums which sums were 
later applied to the payment of debts, 


legacies, etc., and are, therefore, in di- 
rect conflict with the rules cited pre- 
viously in the article: Old Colony Trust 
Company v. Smith, 165 N. E. 657 (Mass. 
1929), and City Bank Farmers Trust 
Company v. Taylor, 163 Atl. 734 (R. I. 


1933). It must probably be assumed 
that the decision in these cases was a 
deliberate attempt to change the rule to 
effect what these courts thought to be 
simplicity and the increased advantage 
of the life tenant. In neither of these 
cases was there involved any question of 
the income from non-productive, wast- 
ing, or ineligible assets. 

Further statements and numerous ci- 
tations, both pro and con, will be found 
in Restatement of Trusts, Tentative 
Draft No. 4 (American Law Institute), 
pages 195-197. 


Application of Principle 


Now it will be noted that, if the sec- 
ond method is applied, it will not be 
necessary, in determining either the life 


*See also Accounting Principles and Procedure, 
Lecture 45, by Charles H. Langer and Harold D. 
Greeley. (Published by Walton School of Com- 
merece, Chicago.) 
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tenant’s income or the “clear” residue, to 
go into a determination of what part of 
the actual income was true income be- 
cause the so-called equitable rule automa- 
tically confines the life tenant to equit- 
able income (which will approximate the 
true income on the clear residue). Never- 
theless we may note certain authorities 
on the manner of determining true in- 
come, as distinguished from what is 
sometimes called the actual income. As 
a premise we may review the axiom that 
the trustee is under a duty to dispose of 
property included in the trust at the time 
of its creation which would not be a 
proper investment for the trustee to 
make, unless specially authorized to per- 
manently retain such property. From 
this premise we naturally proceed to the 
question of the disposition to be made 
of the actual income received from the 
assets which the trustee was under a 
duty to sell. As above indicated, the life 
tenant is entitled to equitable income on 
the actual or theoretical proceeds of such 
assets as if converted to eligibles on the 
day of the testator’s death; that, if the 
actual exceeds the equitable income, the 
excess goes to principal; while, if the ac- 
tual is less than the equitable income, the 
deficiency will be raised from principal. 
Sec. 241 of the Restatement deals with 
the subject as follows: 


“The net proceeds received from the 
sale of the property are apportioned by 
ascertaining the sum which with interest 
thereon at the current rate of return on 
trust investments from the day when the 
duty to sell arose to the day of the sale 
would equal the net proceeds; and the 
sum so ascertained is to be treated as 
principal, and the residue of the net pro- 
ceeds as income. ***In this case the 
beneficiary is entitled to income calcu- 
lated from the day of the creation of the 
trust, since the duty to sell arises at that 
time, although by the terms of the trust 
the trustee is authorized to postpone the 
sale or although he properly postpones 
the sale because the sale could not be 
effected immediately without undue loss 
to the trust.”* 


The subject of allocation between prin- 


cipal and income in the case of defaulted 


*See the leading case of Hemenway v. Hemen- 
way, 1384 Mass. 466, 450-452. 
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and foreclosed mortgages, upon which 
there is much recent authority, some of 
which is highly confusing, but which 
may, in the main, be reconciled with the 
general rules of apportionment on the 
basis of equitable income from the date 
of default is discussed in Columbia Law 
Review, Vol. 37, No. 1.* 


Importance of Draftsmanship 


The Commissioners on Uniform State 
Laws have prepared an accounting code 
endeavoring to arbitrarily settle a large 
number of these points, but that code is 
undergoing considerable dispute and has 
been adopted by but two states. It would 
seem wisest to follow the majority rules 
as far as practicable, yet simplifying our 
work whenever possible by the exercise 
of some foresight. Specifically, it is 
most respectfully suggested to the mem- 
bers of the Bar that as they write the 
wills of the future they either embody 
an accounting code of their own or ex- 
pressly give to the executor and trustee 
adequate powers to conduct his account- 
ing according to his own best judgment, 
or according to the opinion of his counsel, 
making such decisions conclusive on the 
parties in interest. 


*Excerpted in 64 Trust Companies Magazine 
103 (Jan. 1937). 


“Baby” Bonds 


Sales of United States Savings Bonds, 
popularly known as “Baby Bonds” are prov- 
ing increasingly popular investments for 
fiduciary purposes, the records of the Treas- 
ury Department reveal. 

Of the total sales for the month of July 
amounting to $56,429,900, fiduciary sales 
amounted to a total of $2,219,325 or 3.93%. 
Total beneficiary sales were $6,091,575, or 
10.80%. Banks bought nearly 4%, or a 
total of $1,764,200. 

At the close of August, cash receipts 
from the sales of these savings bonds had 
reached $907,768,289, an increase of $31,- 
786,892 over the previous month. The ma- 
turity value of the bonds sold up to the end 
of August amounted to $1,210,357,707. 

As of the close of the fiscal year, the 
records show fiduciary sales on a percentage 
basis, amounting to 5.21%, for beneficiary 
accounts 8.80%, banks 10.71%, corporations 
3.27% and associations 2.03%. 


MONTREAL to 
* VANCOUVER 


The Toronto General Trusts has offices in 
all the principal cities of Canada from Mont- 
real to Vancouver. It offers complete facilities 
for handling personal and corporate trusts. 

The oldest trust company in Canada, 


established in 1882. A fiduciary only. 


Enquiries invited. 


™ TORONTO 
GENERAL TRUSTS 


CORPORATION 


TORONTO MONTREAL OTTAWA WINDSOR WINNIPEG 


REGINA SASKATOON CALGARY VANCOUVER 


ASSETS UNDER ADMINISTRATION $240,000,000 
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A Source of Added Earnings 


Survey of Potential Market For Safe Deposit Service 


WILLIAM HAAS 
Manufacturers Trust Company, New York City 


RUST institutions throughout the 

country, operating Safe Deposit 
Vaults, have an opportunity of increasing 
their earnings by sharing in the $26,- 
400,000 of estimated annual revenue now 
available through expansion of Safe De- 
posit rentals. This additional business, 
moreover, can be handled without any ap- 
preciable increase in overhead expense. 


A recent survey has clearly shown that 
there are now ample facilities for extend- 
ing Safe Deposit service to a greater 
number of people, and, also, that there 
are large numbers of people who are def- 
initely in need of these facilities. There 
are approximately 11,000,000 Safe De- 
posit boxes in the United States. It is 
estimated that 40% are rented at pres- 
ent, leaving 6,600,000 boxes available for 
new customers. At an average yearly 
rental of $4 a box, the non-rented boxes 
represent $26,400,000 of potential yearly 
revenue. 


Values to a Trustee 


To trust institutions there is a two- 
fold benefit in prospect through enlarg- 
ing the field for safe deposit service. The 
more boxes rented the more direct rev- 
enue, and the more clients of the trust 
department there are who have their own 
safe deposit boxes the less the trust de- 
partment will be put to the expense of 
free custodian services. Furthermore, 
many of these new customers may be 
valuable contacts for trust services. 

The New York State Safe Deposit As- 
sociation has long recognized the prob- 
lem of obtaining a 100% rental of Safe 
Deposit boxes. Study of the problem by 
a special committee of the Association 
leads to the conclusion that the only pro- 
motional effort that could succeed would 


have to be a cooperative one. A survey 
of the field was conducted by McCann- 
Erickson, Inc., of New York City. In- 
terviews were obtained with consumers 
in all income groups in cities and small 
towns in the East. 

The results of these interviews dis- 
closed considerable information of inter- 
est to Trust men, in addition to the rep- 
resentative data obtained with respect to 
the Safe Deposit Box rental situation. 
The questions asked, together with an- 
alyses of the replies, follow: 


1. Have you a Safe Deposit box in a 
bank? 
Income Yes No 
Over $10,000 90% 
$5,000 to $10,000 68 
$2,500 to $5,000 46 
Under $2,500 25 


From these figures it can readily be 
seen that the market for Safe Deposit 
boxes is a mass market. But the need 
for a Safe Deposit box cannot be measur- 
ed in terms of income. The question is 
whether an individual has something of 
value to preserve. 


2. If the answer to Question 1 was 
“Yes”, the following question was 
propounded: Which of the follow- 
ing articles do you keep in your 
Safe Deposit box? 

Insurance policies 

Securities 

Deeds to real estate 

Wills 

Contracts 

Jewelry 

Mortgages 

Important cancelled 
checks 


87.2% 
80.5 
67.5 
57.0 
36.7 
35.1 
34.1 


33.5 
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32.5 
13.3 


Income Tax Returns 
Heirlooms 

Birth Certificates 9.6 
Social Security Cards 9.1 
Naturalization Certificates 3.2 
Photographs 2.1 
Rare Books 0.5 


It is interesting to note that nearly 
10% of those interviewed included their 
Social Security cards, although many of 
the cards had not been distributed at the 
time the survey was conducted. 


* 3. Name any other important papers 
or articles kept in a Safe Deposit 
box. 

Bank books, Leases, Cash, Personal 
Items, Bills of Sale, Legal Documents, 
Diplomas, Army discharge papers, Re- 
ceipts, Stock books, Inventory records, 
Inventory drawings, Valuable letters, 
Medical records, marriage licenses, Tax 
receipts, Vehicle registrations, Rare 
coins, Best silverware, Notes, Medicines. 


4. Do you ever temporarily store silver 
or other bulky articles in a Safe De- 
deposit Company when your home is 
closed ? 

Yes No 
Box Renters 24.6% 75.4% 
Non-renters 5.5 94.5 
These answers would seem to indicate 
that the rental of more Safe Deposit 
boxes would increase the uses of the oth- 
er Safe Deposit Vault services. 


5. If you do not have a Safe Deposit 
box, why do you not have one? 
No real need, no valuables 49.1% 
Keep valuables in office or 
store safe 
Have safe or strong-box at 
home 
Never felt need of box 
Intend to get a box 
Too expensive 5.0 
Never thought of it 3.8 
Not a necessary expense 3.1 
No particular reason 3.1 
Box in family 1.3 
Other reasons 1.9 


18.2 


11.3 
6.9 
5.7 


6. Do you intend to rent a box? 


58.5% replied No against 10.4% affirm- 
ative, while 31.1% were uncertain. 


Trust: representation 

through 487 branches 

in 301 California 

communities. .... 
i 


BANK # AMERICA 


NATIONAL TRUST & SAVINGS ASSOCIATION 


The Statewide National Bank 


7. About how much does a small Safe 
Deposit box cost? 

30.6% answered that they did not 
know; of the balance the guesses ranged 
from one or two dollars (in only 2.5% of 
the cases) to ten dollars, with about half 
naming a figure of $5 or more. 


8. Do you have a safe at home? 

11% of renters and 13%% of non- 
renters had safes at home. These per- 
centages seem somewhat high, which may 
be explained by possible confusion in the 
consumer’s mind between safes and port- 
able lock-boxes or strong-boxes. 


9. Do you have a portable lock-box in 
your home? 

Renters having lock-boxes home 42% % 

Non-Renters having lock-boxes 


home 54% 


10. In answer to the question: Do you 
keep personal possession in an office safe, 
43% replied that they used an office or 
store safe at one time or another. 
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From these questions and the answers 
received, certain definite conclusions can 
be drawn: 


. That since 90% of those interviewed 
in the $10,000 class have Safe De- 
posit boxes, the big appeal must be 
to the middle and lower income 
groups; 

. That over 10% have made up their 
minds to rent boxes and 31% are 
“on the fence”; 

. That over half of the non-renters 
keep their valuables in lock-boxes 
at home—a bad habit; 

. That almost half of the renters keep 
some of their valuables in lock-boxes 
at home—a need for education as to 
the proper uses of Safe Deposit 
boxes; 

. That a large number have used the 
doubtful protection of the office safe 
at one time or another; 

. That over 30% have no idea of the 
cost of a small Safe Deposit box, 
while among the others, estimates 
range from $1, to more than $10, a 
year. 

. That Safe Deposit boxes and port- 
able lock-boxes are used for a wide 
variety of purposes; 

. That there is an extensive potential 
market for Safe Deposit box rent- 
als; 

. That a comprehensive educational 
campaign to acquaint the public 
with the value and economy of Safe 
Deposit service is essential to the 
successful development of the poten- 
tial market. 


To meet this need for public education, 
the New York State Safe Deposit Asso- 
ciation is planning to inaugurate a co- 
operative advertising campaign in con- 
junction with similar Associations in the 


Eastern States. The keynote of the 
campaign is a thirteen-week radio pro- 
gram tied-in with direct-by-mail adver- 
tising, coordinated counter displays and 
give-away literature. It is hoped that 
other sections of the country will join 
in the movement which should be nation- 
wide. 
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Interest on Trust Deposits 


Despite the Banking Act of 1935 which 
prohibits payment of interest on trust 
deposits after August 23, 1937, New 
York’s state-chartered trust companies 
will probably continue to pay interest on 
these deposits in view of the state law 
requiring payment of interest on trust 
fund balances. This latter law, passed 
at the last session, converts such bal- 
ances from demand to time deposits. 

The inconsistency between the state 
and federal statutes has placed trust in- 
stitutions in an embarrassing position. 
To enable them to follow the local law, 
the Corporate Fiduciaries Association of 
New York City has prepared an agree- 
ment for bank and trust departments. 
It reads: 


In account with: Trust Department. 


It is agreed that this account is opened 
subject to the following rules and regula- 
tions: 

1. The depositor is required or may at 
any time be required by the bank to give 
notice in writing of an intended withdrawal, 
not less than 30 days before such with- 
drawal is made. (The bank may voluntar- 
ily permit withdrawal to be made daily and 
without such notice, and without thereby 
waiving the right of the bank to such no- 
tice and time of payment.) 

2. Withdrawals will be permitted in only 
two ways: either (i) upon presentation of 
the pass book, through payment to the per- 
son presenting the pass book, or (ii) with- 
out presentation of the pass book, through 
payment to the depositor himself, but not 
to any other person whether or not acting 
for the depositor. 

3. The presentation of the pass book, (or 
a duplicate thereof retained by the bank 
or by any of its officers, agents or employ- 
ees), may be made by any officer, agent or 
employee of the bank, if the pass book is 
held by the bank as part of an estate of 
which the bank is a trustee or other fidu- 
ciary. 

4. Every withdrawal made upon presen- 
tation of the pass book shall be entered in 
the pass book at the time of the withdraw- 
al, and every other withdrawal shall be en- 
tered in the pass book as soon as practicable 
after the withdrawal is made. 

5. Interest will be calculated and allowed, 
pursuant to the provisions of Subdivision 4 
of Section 100-b of the N. Y. Banking Law. 
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Tax Revision 


LTHOUGH Congress has left the 

Federal Capital, the shadow of the 
next session is already darkening execu- 
tive agencies, particularly the Treasury 
Department, concerned as it is in the 
making of suggestions for new tax bills 
and adjustments to revenues. Of great 
concern to trust officials and beneficia- 
ries is the consideration reported as be- 
ing given to addition of a Federal In- 
heritance Tax to the present highly com- 
plicated tax structure. 

The Department has for some time 
past been studying the problem of the 
taxation of capital gains and losses and 
the operation of the provisions of the 
Revenue Act of 1934 relative thereto. 
This study will parallel and supplement 
a similar examination of the field which 
is being made by the staff of the Joint 
Committee on Internal Revenue Taxa- 
tion. Pending the completion of these 
studies, the Department is withholding 
any recommendation or statement of at- 
titude relative to S. 197. 

The Treasury is studying in detail “‘the 
long term problem of tax policy.” As a 
part of such study careful and detailed 
analysis is now being made of the undis- 
tributed profits surtax and its effects. 
Due to the fact that it has not been pos- 
sible to completely collect and analyze 
the necessary data upon the actual oper- 


ation of the undistributed profits tax, the 
Department intends to include comment 
upon the proposed legislation (S. 2852) 
in its November recommendations. 


Money Market 


HAIRMAN of the Federal Reserve 
Board, Marriner S. Eccles, recog- 
nizes that continued low interest rates 
are likely, in the long run, to affect the 
holdings of fiduciary institutions. He 
made that clear in recent testimony be- 
fore the House Banking and Currency 
Committee. Comment of officials in con- 
nection with the announced action by the 
Federal Open Market Committee, looking 
to purchases of short term Government 
obligations, such as Treasury bills and 
notes are designed however, to aid the 
money market and have both a practical 
and psychological salutary effect on busi- 
ness conditions during the fall months. 
The present program also includes the 
releasing from the huge “inactive gold 
fund” of the Treasury $300,000,000. 
Thus the program will help bank re- 
serves. The action, it is pointed out, is 
not in conflict with any previously an- 
nounced policy but to give assurances 
that there is to be no change from the 
easy money policy. 
As for the long term money rates, of- 
ficials point out that the rates are still 
very reasonable. They admit, however,. 


301 





302 


that they are possibly lower than bank- 
ers have been accustomed to in past 
years. With no attempt to forecast fu- 
ture action in some distant period, it is 
likewise admitted that fiduciary institu- 
tions having long term securities bearing 
low returns might find some depressive 
reactions at a future date. However, for 
the present recovery program, both the 
Treasury and the Reserve Board believe 
that the program is for the best, since 
continued recovery is desired. Stock 
market reactions during the second week 
of August were described as anticipatory, 
hence the decision of the Federal Open 
Market Committee to act with reassu- 
ances of easy money conditions. 
Optimistic declarations are being given 
out by high officials despite stock and 
bond market declines. Federal Govern- 


ment income will probably reach an all- 
time high of $6,906,000,000 in this fiscal 
year, according to Wayne C. Taylor, as- 
sistant secretary of the Treasury. As 
for the Government deficit, which at the 
end of the month of August, stood at 
$37,000,000,000, (an increase of $3,664,- 


571,958 over the comparable period of a 
year ago) Assistant Secretary Taylor 
was equally optimistic, although making 
no promises of immediate curtailment. 
“A government cannot, like an indivi- 
dual, lay by savings of fluid capital for a 
rainy day,” he said. He did promise, 
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however, that recommendations on re- 
moving’ inequities in the tax structure 
would be ready for Congress. Secretary 
Henry Morgenthau, returning from va- 
cation, also spoke optimistically of the 
Treasury’s financial condition. 


Trust Investment Committee 


MONG the views and opinions which 

the Federal Reserve Board of Gov- 
ernors’ Legal Department have issued, is 
one of particular interest to trust invest- 
ment committees. The inquiring bank 
asked, in effect, what to do about vaca- 
tions and periods when a large number 
of the members of the trust investment 
committee were absent on vacations or 
on business. The question of appointing 
alternates for each member of the invest- 
ment committee was suggested and the 
Reserve Board’s views solicited as to le- 
gality. The Board recognized that it 
might be proper to appoint alternates to 
serve in the place of regular members of 
the committee in certain circumstances 
without loss of the desired continuity of 
action by the committee and stated that, 
“while it was not prepared to lay down 
any general rules as to all circumstances 
under which alternates might properly 
serve in place of regular members of the 
committee, it would have no objection to 
alternates appointed by the board of di- 
rectors serving in place of regular mem- 


New home of the Federal Reserve Board on Constitution Avenue in Washington, D.C. The one great 
bank building of the nation that has no money vaults, it influences the money trends of the world. Here 
are now combined all the previously scattered officials and divisions of the Board. 
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bers who were absent from the bank on 
account of vacations, illness or other good 
reasons.” The Board added that “it be- 
lieved that, whenever an alternate served 
in the place of a regular member of the 
committee, the minutes of the committee 
should show the reason for such service 
in place of the regular member.” Con- 
cluding its statement, it was observed 
that perhaps the difficulty could be more 
easily remedied by enlarging the number 
of regular members of the trust invest- 
ment committee, adding that a quorum 
should, of course, always be present. 


Bank Assets on Trust Records 


PROBLEM raised by a national 

bank in connection with bookkeep- 
ing procedure in connection with its trust 
department, brought administrative sug- 
gestions from the Comptroller of the Cur- 
rency. Certain assets, consisting of 
other real estate and mortgage loans 
owned by a national bank were being 
carried in the Trust Department, the ag- 
gregate book value of these assets being 
shown on the general ledger of the bank 
as “due from the Trust Department.” 
The Comptroller’s office has indicated 
that it does not look with favor on the 
procedure. The duties of the various 
officers and employees with respect to ad- 
ministrative functions as well as in con- 
nection with the mechanical operations 
of the bank are a matter of internal ad- 
ministration on the principle of expe- 
diency in conducting its affairs, it is 
pointed out. At the same time, there is 
held to be no justifiable reason for setting 
up assets owned by the bank on the books 
of the Trust Department because a trust 
officer was responsible for their hand- 
ling. The accounting method has been 
frowned upon with the advice that all as- 
sets owned by the bank should be carried 
on its books in the appropriate accounts. 


Agency Consolidation 


HE Government’s drive to reorgan- 

ize its executive structure is to be 
studied during the late months. The 
Brookings Institution reported to Sena- 
tor Byrd’s committee which is studying 
the problem, a series of comprehensive 
recommendations which would, in effect, 
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abolish the Comptroller’s Office, turning 
its functions over to the Federal Deposit 
Insurance Corporation along with some 
of the powers now held by the Federal 
Reserve Board and the preferred stock 
program of the Reconstruction Finance 
Corporation. As a result of the publicity 
accorded the Brookings Report, national 
banks have become much concerned, 
judging by their letters to officials in 
Washington. 

Senator Elmer Thomas, Oklahoma, 
chairman of a subcommittee which has 
been studying proposals to make of the 
Federal Reserve Board, a Federal Mone- 
tary Authority, announced this month, 
after Congress had closed, that he was 
considering combining his monetary bill 
with the Patman bill “because both bills 
have substantially the same supporters.” 
As previously indicated, the Patman bill 
would make of the Federal Reserve 
Banks, direct Government agencies, own- 
ed and controlled by the Government. 
Senator Thomas, however, did specifical- 
ly deny that he favored Government own- 
ership of commercial banks. 


Employment Taxes 


HE Bureau of Internal Revenue gave 
its opinion that a trust company be- 
coming a member of the Federal Reserve 
System, was not required to pay employ- 
ment taxes after becoming a member 
bank but was obligated to do so up to the 


moment that it joined. 


The whole question of national and 
member banks paying social security 
taxes is expected to be covered in an 
amendment that the Social Security 
Board has indicated it will offer to 
the next Congress. The amendment, 
bearing the partial endorsement of the 
American Bankers Association, would in- 
clude national banks and state member 
banks within the tax requirements. 

However, not all of the larger banks 
are unanimous in supporting such an 
amendment. Memoranda and detailed 
letters have been received which fear that 
the passage of such an amendment may 
let down the bars permitting states to 
levy taxes on national banks. Others 
fear the classification of banks along 
with commercial institutions. 





Michigan’s New Trust Laws 


Codification of Proven Safeguards Sets Concise Standards 
of Responsibility 


HOWARD C. LAWRENCE 
Executive Vice President, The Michigan Trust Company, Grand Rapids 


Newly adopted legislation in Michigan recodifies its statutes regulating 


all state chartered financial institutions. 


This enactment was based upon 


a study made in 1936 by a Legislative Committee of which the writer, who 


was then the State Banking Commissioner, was Chairman. 


No attempt 


has been made to enter into technical details in the accompanying article. 
Any such, including complete drafts of the statutes, may be obtained by 
writing Mr. Lawrence who will assist in securing and furnishing the in- 


formation requested.—Editor’s Note. 


ASIC principles of trusteeship orig- 
inated ages ago. Recently enacted 
laws for the regulation of corporate trust 
business in Michigan place in statutory 
form many of the more important prin- 
ciples, rules and regulations concerning 
fiduciary administration that have since 
been developed by the common law, by 
practice and by court decisions. Thus 
the combined experience of the years has 
been evidenced in code form and is read- 
ily accessible to all who are interested in 
trust company practice and procedure. 
In our daily social and business affairs 
our relationships with others are at their 
best when all interested 
parties have a general un- 
derstanding of mutual 
problems. The _ handling 
by a corporate fiduciary of 
the property and business 
affairs of another is no ex- 
ception to this rule. When 
a client of a trust company 
fully understands the pur- 
poses and functions of a 
trusteeship there is devel- 
oped a feeling of security 
regarding this relationship. 
Corporate trust business 
will benefit and more satis- 
factory customer relations 
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will result when prospective clients are 
fully informed regarding the principles 
of trusteeship and the regulatory pro- 
visions that are imposed by law to insure 
the proper administration of the trust 
that is to be delegated. 


Drawing on Experience 


Trust companies, like banks and other 
financial institutions, have usually been 
regulated by statutes written expressly 
for them rather than by the laws gener- 
ally applying to corporations—at least 
that has been true in Michigan. This is 
a logical condition because of the nature 
of their services and re- 
sponsibilities, and because 
of the extent of public in- 
terest in their operations. 

The first legislation re- 
lating to trust companies in 
Michigan was passed in 
1889. The law was ex- 
pressly written for the pur- 
pose of establishing a trust 
company in Western Michi- 
gan which was subsequent- 
ly organized and became 
the first trust institution 
to be incorporated in this 
state. At that time there 
were only 63 trust com- 
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panies in the entire United States, and 
experience and precedents were limited. 
Naturally this legislation was not com- 
prehensive according to the standards of 
subsequent experience and lacked much 
in detail. It related largely to the incor- 
porating of trust companies, the extent 
of their powers, and the manner in which 
they should be regulated and controlled 
by designated supervising authorities of 
the state. This original act has been 
amended from time to time, but these 
amendments have not materially changed 
the original legislation. 


Within a single century the tremen- 
dous growth in trust company business 
has provided experience and practices out 
of which certain principles have definite- 
ly developed and which have become well 
recognized as necessary for the safe and 
secure conduct of the business of a cor- 
porate fiduciary. Some of these are prin- 
ciples which have long been recognized 
by the courts in trust affairs; some have 
developed out of new conditions through 
court decisions, while others represent 
the practices of trust companies in their 
voluntary endeavor to conduct their bus- 
iness on a high plane and according to 
a strict standard of safety and propriety. 


Uniform Measure of Requirements 


In recent years those engaged in trust 
company business, as well as the public 
officials to whom were entrusted the su- 
pervision of the trust companies in Mich- 
igan, have realized that an effort should 
be made to establish these principles as 
far as possible by legislation. By so do- 
ing, all trust companies in Michigan be- 
come subject to the same requirements 
and are definitely and uniformly advised 
of their responsibilities; furthermore, 
what is equally important, the public and 
those who deal with trust companies are 
in a position to become advised on the 
subject by having ready access to this 
information as it takes the form of a 
legislative code. 


The realization of this desire was ac- 
complished to a great extent through the 
enactment of the newly adopted legisla- 
tion in Michigan pertaining to trust 
companies, which also applies in substan- 
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tially the same manner to trust depart- 
ments of state and national banks, that 
qualify to engage in trust activities un- 
der the Michigan law. This legislation 
does not go into all the details of trust 
company practice; it does, however, in- 
corporate what are considered to be the 
more important principles and those gen- 
erally recognized as necessary in the safe 
and secure conduct of trust company 
business. Furthermore, this legislation 
attempts to eliminate or cure some un- 
certainties and hazards which were sup- 
posed to exist. 

This new trust legislation is a part of 
what is known as The Michigan Finan- 
cial Institutions Act, which was prepared 
after careful study on the part of a 
commission specially appointed for that 
purpose, and relates to all financial insti- 
tutions that are state chartered, banks 
as well as trust companies. The nation- 
al government has contacts with many of 
these institutions through the Federal 
Reserve System and the Federal Deposit 
Insurance Corporation. 
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The fact that nearly all of our state 
banks are affiliated with one or both of 
these federal agencies emphasizes the 
necessity for taking into consideration 
their regulatory powers with relation to 
laws that provide for state supervision. 
This has been done, and provision for the 
supervision and regulation of state char- 
tered banks has been systematically and 
thoroughly coordinated with federal re- 
quirements wherever they are interre- 
lated. 


Nature of Provisions 


The trust company section of our new 
law is laid out in appropriate sequence. 
The first general section has to do with 
organization, powers and duties. The 
second section covers the subjects of cap- 
ital stock and shareholders; the third re- 
fers to directors. The fourth section is 
devoted to the general regulation of trust 
companies and should be reviewed brief- 
ly. 

It is provided that trust funds in the 
hands of a corporate trustee shall be in- 
vested in the same manner and subject 
to the same responsibilities as govern 
an individual trustee. The investment 
of the capital of a trust company is un- 
der strict regulation in order that it 
may be conserved for the protection of 
the public. Provision is made for charg- 
ing off bad debts; strict regulations pro- 
vide for the handling of cash balances 
of fiduciary accounts. 

Civil liability of directors and officers 
is defined; officers and directors are pro- 
hibited from dealing in securities; and 
it is unlawful for an officer or director to 
receive compensation from a borrower 
for securing a loan from a trust com- 
pany—the fundamental rule prohibiting 
secondary profit by a trust company on 
any transaction in which a beneficiary 
is interested is clearly defined—and of 
course there are provisions in the con- 
cluding general section for corporate 
changes. 


Rule of Reason in Investment Discretion 


A companion bill relating to trust in- 
vestments by all fiduciaries, which was 
adopted at the same session of the Leg- 
islature, applies to individuals as well 
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as corporations and accordingly estab- 
lishes a common and uniform rule for 
all trustees. Apparently it is the first 
statutory provision in Michigan with 
reference to this subject. It appears to 
conform substantially \with the state- 
ment of the generally accepted common 
law rule on this subject as adopted by 
the American Law Institute. It also 
follows in substance the Statement of 
Principles relating to this subject adopt- 
ed by the Trust Division of the Ameri- 
can Bankers Association. 

In substance, it provides that trust 
funds shall be invested in the manner 
specified by the trust instrument, or in 
the absence of specifications or limita- 
tions in the instrument then in such 
common or preferred stocks, bonds, 
mortgages, mortgage notes (but not in- 
cluding certificates or evidences of parti- 
cipation or undivided interests in real es- 
tate mortgages and mortgage notes), 
notes, debentures, securities or other 
properties, real or personal, as an ordin- 
arily prudent man of intelligence and in- 
tegrity, who is a trustee of the moneys 
of others, would purchase in the exercise 
of reasonable care, judgment, and dili- 
gence, under the conditions existing at 
the time of purchase, having due regard 
for the management, reputation and sta- 
bility of the issuer and the character of 
the particular security; provided, how- 
ever, that no such funds shall be invested 
in any securities or properties purchased 
from the Trustee. 

In so providing, no specification is 
made (by way of lists of securities or 
the like) which might become quickly 
outdated, nor does it lay down any un- 
due restrictions which might become em- 
barrassing not only to the trustee but 
to the beneficiaries of trusts. On the 
contrary, it permits a considerable lati- 
tude in investments under changing con- 
ditions. 


Protection of Assets 


Under the provisions of the law and 
of trust company practice in Michigan 
the aggregate of all cash coming into the 
hands of a corporate trustee in a fidu- 
ciary capacity must be deposited in 
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banks or held and earmarked as being 
trustee money. Such deposits in this 
form serve, in effect, as a 100% cash re- 
serve until invested or otherwise used in 
behalf of the contributing owners. Un- 
der this practice company-owned funds, 
and the funds of others coming into the 
hands of a trust company in a fiduciary 
capacity, are at all times kept entirely 
separate. 


The law does provide, however, that a 
trust company may mingle for deposit, 
cash that it holds in a fiduciary capacity. 
This procedure simplifies the accounting. 
The cash accounts are individually en- 
tered on the books of the trust company. 
This trust company record serves as an 
identification of the ownership of the 
cash which is commingled in the general 
trust deposits. 


In this state a trust company is not 
permitted to do a banking business. Of 
course a trust company may obligate it- 
self and become a debtor in the transac- 
tion of its business but all business from 
clients originates on a fiduciary basis. 
Provision is made, therefore, for the 
maximum security for all clients. In ad- 
dition to the provisions outlined for the 
handling of cash, all securities are prop- 
erly identified and earmarked and are 
held as the property of the account to 
which they belong. 


Promoting Harmonious Relations 


The statement is often made that 
laws are not necessary in placing re- 
Strictions around the careful and the 
prudent. This is true; they are, how- 
ever, necessary to prevent the intrusion 


of the less scrupulous. It is likewise 
true that there is a real advantage in 
having a clearly defined code of regula- 
tions and procedure readily understood 
by both trust company and client. It is 
a further safeguard and likewise a satis- 
faction to the client to know that trust 
companies are carefully supervised by 
governmental agencies and that examina- 
tions are made to insure the proper in- 
terpretation and application of statutory 
requirements. 

A clear understanding by all interested 
parties is basically fundamental to a sat- 
isfactory business relationship. With 
the concise rule book that is provided by 
this legislation there can be little ques- 
tion on the part of a client, the super- 
vising governmental agency, or the trust 
company, as to the rights of the client 
and the responsibility of the trustee in 
their more important relationships. 


Conserving the Widow’s Mite 


The ability of women to handle their in- 
vestments is upheld by Clara I. Taylor, re- 
tiring president of the Women’s Bond Club 
of New York, in an article in the August 
Savings Bank Journal under the above cap- 


tion. Her conclusion that “women are able 
to fulfill this trust in handling inherited 
funds” refers to an insurance company study 
of 739 insurance claims amounting to less 
than ten million dollars, in which there 
were 82 reported cases of loss of principal 
through investment, aggregating $126,724. 
Whether this is sufficient proof to support 
the claim that American women have the 
“ability to assume responsibilities of the 
family and to direct its financial affairs with 
success” might well be subjected to the light 
of more extensive factual data. 
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Out of the Red 


‘ HILE the major source of bank 
W earnings—interest and discount on 
loans—has been drying up rapidly in 
the last five years, gross earnings from 
trust department services have more 
than doubled. And while the species 
“homo borrowiens” becomes more scarce, 
the government steadily encroaches on 
these one-time prolific preserves. Not 
so with the trust department, whose ser- 
vice is inherently one of personal rela- 
tionships, with a stability that has kept 
many a bank income statement in the 
black, especially during the depression 
years. And compare the growth of 
trust assets with that of bank resources 
in any period for which figures are avail- 
able. The writing is on the trust de- 
partment wall. Here is a service for 
which there is an increasing public need 
and demand. 

Translating growth and gross into net 
earnings is the real trust problem today, 
and one for which the bank president 
has just as great a responsibility as the 
trust officer. Yet the trust officer has, 
in most cases, carried the brunt of solv- 
ing this problem. As far as the handi- 
cap is one of outmoded fee schedules, 
that is for the trust man to work out. 
But no reasonable fees can lift the bur- 
den of free services imposed for the sake 
of gaining supposed good-will of other 
bank customers, or, what is more perni- 
cious, of the financial strait-jacket of in- 
adequate facilities imposed by so-called 
“economy” in the trust payroll. 

If there is any doubt as to the value 
of a trust department in building and 


preserving bank contacts, it is only 
necessary to review the applications for 
trust charters, in which the plea is so 
often made that without such powers 
the petitioning bank would be at a de- 
cided disadvantage in keeping its busi- 
ness from gravitating to those who can 
render such services. Which is true, if 
the job is capably and creditably hand- 
led, but the “step-child” trust depart- 
ment has been a boomerang because per- 
formance did not square with promise. 

It is a peculiar form of inconsistency 
by which a Captain of Industry or Fi- 
nance can on the one hand so spiritedly 
champion material reward as an essential 
spur to accomplishment, and on the other 
hand try to make a profitable showing 
by “cracking down” on executive salar- 
ies and wages in his own company. That 
goes pretty directly to the heart of 
whether “Capitalism” is an honest con- 
viction or simply a “lip-service’”’ idol. 

We have heard a great deal about bet- 
ter returns for trust departments, but 
what about the men on whom depends the 
profit or loss of these departments—and 
to a large extent, the standing of their 
institution in the community? Is the re- 
ward enough to keep good career men 
in the field—and to attract as capable 
successors? This is no academic ques- 
tion—it is straight business of the dol- 
lars and sense variety. It is more than 
coincidence that the most highly regarded 
and prosperous trust institutions are al- 
most invariably those which pay their 
trust men a salary commensurate with 
their responsibilities. 
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The reasons for this policy are highly 
practical, and the time is fast approach- 
ing when bank directors will find its 
adoption imperative if they want to get 
their share of the business and prestige 
—at a profit. In the past year or two 
many able men have left the trust field 
for more lucrative employment. Others 
are liable to be forced to the same action 
if remedial steps are not taken—capable, 
honest men of the highest type who have 
been held only by the fascinating va- 
riety and opportunities for usefulness 
which the work involves. And how can 
they be replaced? What sort of men 
will be attracted to trust work as a life 
career? In a job as complicated as this 
the expense of training makes turnover 
almost prohibitive. Besides, there is the 
proud boast of “Continuity of Manage- 
ment’’—a keystone of corporate fiduciary 
success. 


On one side are the potential liabilities 
—against which the only protection is the 
best possible management, supplied with 
the ablest assistance and the necessary 
tools of the trade. The courts themselves 
are holding corporate fiduciaries to a 
higher than average degree of skill, 
knowledge and integrity. It is inconsis- 
tent for a bank to proclaim its superiority 
if it does not assure it by superior com- 
pensation. The highest cost in any busi- 
ness is not wages—it is poor results. The 
good work of one man is worth a thou- 
sand statements and is far cheaper, at 
any reasonable price, than the loss of 
prestige and business. 


On the other side is the potential new 


business. Trust departments have, in 
spite of many obstacles, maintained a 
generally excellent record, which will 
soon be made known, but many banks 
have suffered for the sins of others. If 
the public attitude, and today that means 
the political attitude, is to change, it will 
take the best brains of bankers and trust 
men to change it. More business can be 
obtained, but trust officers must have a 
financial backing and encouragement in 
keeping with the exceptional degree of 
knowledge, character and _ personality 
which the substantial class comprising 
their clients and prospects demands. 
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Watchman—What of the Night? 


EREMIAHS have been finding their 
J voices and joining in a swelling chor- 
us of loud lamentations which proclaim 
the end of the days of any sizeable ac- 
cumulations of individual wealth; and the 
transmission of estates and trusts of the 
size previously considered so essential to 
the continued prosperity and happiness 
of fiduciary institutions. And on the 
other side, many are playing ostrich and 
maintaining that we are in a purely tem- 
porary situation; that transfer taxes can 
go no higher but must abate in a few 
years and that every period produces 
greater new fortunes. 


If we can believe our economic ob- 
servors and historians, we will probably 
wind up somewhere in between. Cer- 
tainly we are in for a period of dimin- 
ishing fortunes, caught in the web of 
Alpine rates of income and transfer tax- 
es whose meshes are supported by the 
strong undercurrent of levelling social 
objectives. But criticising politics ap- 
pears to be about as effective a pastime 
as that of tilting at windmills, for it 
simply mirrors the social and economic 
stresses of a democratic body. 


Paramount among the objectives of 
the “new order” is the demand for SE- 
CURITY. Unfortunately, many of the 
more vociferous who have been attracted 
to climb on this bandwagon, because of 
its gaudy political decorations, have the 
impression that it will be a free ride, 
permanently powered by sapping the 
reservoirs of savings, lubricated by the 
magic oil of organized labor demands, 
and steered along scenic sunlit highways 
by royal government edict. 


When this froth of ignorance is blown 
away and the sediment of subsidized lazi- 
ness drained off, there still appears a 
clear substance with a very popular taste 
and aroma—the abolition of poverty and 
wider distribution of the fruits of hon- 
est labor. 

Is this new surge perhaps the third 
phase of the age-old struggle against a 
still too-great insecurity, which began 
with the rise against slavery and serf- 
dom to attain personal rights, and later 
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the rise against autocracy for political 
rights? As the revelation gained recog- 
nition that each of these attainments of 
freedom brought a greater degree of in- 
dividual responsibility or self-depen- 
dence, pressure has increased to over- 
come the resultant insecurity by demands 
for economic “rights.” The renovating 
bills are being sent to the taxpayers, but 
there seems to be a slight difference of 
opinion over who will or can pay the 
carrying charges on the “modernized” 
structure. 

Each previous. social revolution has 
been followed by a greater aggregate of 
wealth, but proportions have been distri- 
buted somewhat more widely. When we 
consider that in the present case the 
emphasis is on old-age pensions, unem- 
ployment insurance, higher wages, etc., 
it does not look like the idea of Capital- 
ism is at stake, but there can be little 
doubt that the division of it is. Estab- 
lished estates are undergoing split-ups 
among several beneficiaries and in com- 
mon with new estates are losing more 
and more of their obesity on the present 


and prospective tax diet; but because it 
does not happen overnight, the signifi- 
cance and scope of this trend are not too 


apparent. It would, however, be inter- 
esting to see a comparison of the aver- 
age size of net estates received by trust 
companies today with those of ten or 
twenty years ago. 

In addition there is the question of 
whether the time-honored 6% interest 
rate can stand the ordeal, or whether it 
will be hung in the Academy of Fine 
Arts to appease the academic interest 
of a populace whose economy supports 
no such division of capital earnings. Liv- 
ing off of income is daily becoming a 
more difficult feat, which trustees and 
estate attorneys are recognizing in urg- 
ing some discretionary use of principal. 

If these trends in the complexion of 
present and prospective trust and estate 
business continue, a considerable read- 
justment may be necessary, with a broad- 
ening of the base to make up for the 
loss of the “peak loads”, and perhaps a 
greater standardization of the adminis- 


trative work to make up for loss of the 


big custom-made jobs. But human na- 
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ture being what it is, there seems little 
doubt but that wealth in at least fair 
amounts will continue to be accumulated, 
and the chief concern will be not a de- 
fense of capitalism but a clear exposition 
of sound economic laws and of the limita- 
tions of profit sharing. 


ANNOUNCEMENT 


Henry E. Sargent, who was appointed 
Managing Editor of Trust Companies 
Magazine on March 1, 1937, after hav- 
ing been Secretary of the Trust Division, 
American Bankers Association, has re- 
signed from his connection with the 
Magazine, effective September Ist. It is 
with regret that we announce Mr. Sar- 
gent’s retirement, following a _ two 
month’s leave of absence necessitated by 
continued ill health. 


American Bankers Association 
Convention 


Urging active participation and a large 
attendance at the forthcoming A. B. A. 
Convention in Boston, President Tom 
Smith stated in his recent announcement 
to the 13,000 members: “All banks, *** 
whatever their viewpoints on major ques- 
tions of banking practice, here have the 
opportunity to exert their influence in 
the affairs of the association. There is 
an analogy in the fact that those of our 
citizens who do not take an active part 
in the processes of democratic govern- 
ment have none but themselves to blame 
if the administrations in power do not 
govern to suit them.” 

The convention, scheduled for October 
11-14, will present some outstanding au- 
thorities on major banking problems of 
the day. This will be the third time the 
association’s annual meeting has been 
in Boston, which as the hub of one of the 
most historic and scenic parts of the 
country, is making great preparations for 
extending its traditional New England 
hospitality. 

No separate trust session will be held, 
the fiduciary activities being confined to 
various committee meetings and elections. 





Federal Control of Economics and Banking 
Individual Liberty and the “Greatest Good” 


CHARLES HARRISON MANN 
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IKE it or not we have shed old rules 

and are embarked upon a new philo- 
sophy of government, economics, finance, 
and banking. This new theory of econ- 
omics is not a transient one which will 
disappear with a split in the Democratic 
ranks or upon the election success of any 
new party. Centralized power and re- 
sponsibility over the economic life of the 
nation is here to stay, only varying in de- 
gree from one political group to another. 


What Is the Objective? 


In 1933, when new ideas were born out 
of economic collapse through the floun- 
dering of the laissez faire school of econ- 
omics, there came into public office a few 
sincere men who believed that the day 
had passed when we as a grown nation 
could and should any longer let things 
take their natural course with its inevit- 
able attendant miseries. They felt that 
our periodic economic dislovations were 
results of our own activities and could 
with a measure of intelligence be cor- 
rected; that we could exert sufficient con- 
trol over disturbing factors so as to cure 
periodic ups and downs in business and 
finance. 

We were not governing the country as 
a single unit into which the economics 
of the 48 units have fast merged it. It 
was, therefore, essential to cultivate a 
national rather than a local outlook. Such 
power would seem to threaten individual 
liberty but the individual has no rights, 
so ran the thought, that would do injury 
to the whole people. If you own a cow 
in common with three others, you have 
no right to kill your fourth of it. This 
thought is important. 

So we began a reversal of economic 
philosophy which entailed a necessary re- 
versal of Jeffersonian philosophy. The 
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object in view was a simple one: to take 
the wide fluctuation out of our economic 
life. 


Prosperity by Fiat 


The Brookings report on income and 
economic progress might be said to be 
the fountain head of much of the more 
responsible Washington thought. Under- 
stand the meat of this report and you 
will understand much of the policy and 
objectives of the various economic-politi- 
cal activities being engaged in by the 
Administration. Summed up in a few 
words the findings of the Institute show: 
that one-tenth of 1% of the families in 
the United States had combined incomes 
greater than the combined incomes of 
42% of the families, that the average in- 
come of this 42% was much below $1,200. 
These figures are based on the year 1929. 

The conclusion is that the basic defect 
in our system is to be found in the way 
in which we conduct the distribution of 
income. So while the objective is econ- 
omic stability many of the policies such 
as WPA, the labor bill, the undistributed 
profits tax, are directed to correct this 
basic defect which in turn brings on mal- 
adjustment. 

The problem for the controllers is suc- 
cinctly as Mr. Eccles, Mr. Roosevelt’s 
really important, sound, chief prophet has 
stated it—to provide continuously for the 
whole country the highest standard of 
living as can be derived from our re- 
sources. This end can only be reached 
by permitting government to do for all 
of us what we as individuals cannot do 
for ourselves. There is no one method 
that can be adopted to solve this problem 
of national equilibrium. While, for ex- 
ample, Mr. Morgenthau apparently feels 
that prices can be controlled and kept 
within reasonable fluctuation points by 
monetary control, Mr. Eccles feels that it 
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is difficult to cope with prices through 
use of the monetary instrument, and sug- 
gests instead the anti-trust laws and tar- 
iff reduction as the answers. 

Present major controls, as envisoned 
by authorities, fall within five groups— 
monetary policy or the control of credit 
and speculation through the banking sys- 
tem; fiscal policy, composed of public ex- 
penditure during deflation and retire- 
ment of debt, created by. expenditure, 
during reflation; foreign. movements, 
regulation being essential to mitigate ef- 
fects of adverse foreign developments; 
price control, greater distribution of con- 
suming power to farmers, labor and the 
lower one-third through a more equit- 
able sharing of profits; and social taxa- 
tion, for the purpose of assisting gov- 
ernment to carry out its fiscal controls, 
redistribute wealth, and see to it that 
more current income is consumed and 
less saved. 


Effect on Bank System 


Bankers have a very vital stake in the 
success or lack of success of the control- 


lers not only as to results but because 
through you, despite the other recognized 
instruments of control, will be carried 
on the greatest effort to insure an even 
flow of public and private disbursements 
in the proper proportion to support a 
continuing, well balanced flow of goods. 


Unquestionably, too, the safety of 
banking depends upon economic stability. 
As long as we have wide fluctuations of 
business and national income, as long ag 
we have dislocation of income distribu- 
tion, we are going to have banking col- 
lapses. Perfection of the banking laws, 
segregation of assets according to class 
of deposits and all of the rest of the laud- 
able efforts working to perfection of the 
banking process will not of themselves 
give bankers economic security, though 
they will assist to the extent to which 
they promote nationwide stability. As 
long as we have depressions you cannot 
have intelligent investment policies. All 
of the best rules for staggering maturi- 
ties and the like are futile, almost absurd 
in the face of national economic calamity. 

The effects of federal fiscal policy will 
soon be working in an opposite channel 
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than heretofore. The inflationary out- 
look will depend largely on the ability 
of government to retire debt as rapidly 
as private demand expands, and on this 
also will depend the prices of govern- 
ment bonds. If retirement does not take 
place in substantial amounts within the 
next year, nothing under the sun can 
keep the government market up. In this 
connection there is an interesting little 
problem. What is going to take the 
place of government bonds in your in- 
vestments twelve to fifteen years from 
now, should the supply of governments 
dry up, as anticipated by some officials? 

What effects are the wide labor up- 
heavals and price controls, keeping prof- 
its down, going to have on your com- 
mercial accounts? Which ones are go- 
ing to be hurt the most, the least? Have 
you customers in the submarginal labor 
group? 

How will social taxation as a method 
of wealth distribution affect your loan 
customers? Which of them will be 
thrown into bankruptcy, which will need 
your assistance more than ever before? 
What effect will it have on deposits? 


Will Man-Made Controls Work? 


Up to this time the thing of greatest 
interest to the banker has been: Can con- 
trol keep money cheap, interest rates 
down? Attention has been focused on 
this minor objective rather than on the 
larger one. Will the program as a whole 
be successful? The answer to the larger 
question will, I think, encompass that 
of the lesser—and the answer in my opin- 
ion is no, for a variety of reasons. 

For a while we will feel that we have 
been successful in our planning and that, 
as in the 20’s, depressions are of an out- 
moded era, but the great cyclical depres- 
sions such as 1873 and 1933 will catch 
up with us in the end—be more tangled 
than ever with man-made controls. 

I have listed eight of the more cogent 
reasons for our destined defeat. 

First: We are in a new, untried field, 
therefore, incalculable and not responsive 
to scientific control. 

Second: Many of our so called controls 
are not controls at all, merely influences, 
whose ultimate effect no one can gauge. 
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Third: The gradual swing of the pen- 
dulum will bring back the day of satis- 
faction with things “as they are’—with 
the inevitable results. 

Fourth: Control and planning as we 
now know it are subject to political whim 
which cannot refrain from using great 
powers for its benefit. 

Fifth: Impossibility of control of mass 
psychology, which is susceptive to news- 
paper, radio opinion and propaganda. 

Sixth: Control to be successful must 
place ample power in the hands of the 
executive. Today we are watching the 
beginning of a gigantic struggle between 
the Congress and the Executive. The 
greater the success of the legislative 
branch the greater our personal freedom, 
but the more susceptible are we to the 
vicissitudes of economic troubles. 

Seventh: Every monetary restriction 
on inflation, to which we are heading and 
which must be controlled, will be a move 
away from easy money to which the Ad- 
ministration is committed for a while. 
Further, at this time Reserve policy is 
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entirely dependent on Treasury policy, so 
today we see the tail of budget balancing 
wagging the dog of monetary control. 

And last but not least of the many fac- 
tors which will work against success will 
depend on how fast the banker and the 
people can follow what is happening. On 
this score alone, I feel pessimistic as to 
the outlook for any immediate achieve- 
ment of the objective. 


The Banking Act of 1938 


Without laying any claims to prophetic 
powers, many things are stirring under 
the scenes in Washington which will be 
far reaching. Although you do not know 
it you are now enjoying a breathing spell 
which may well end January 3, 1938. 

Those in command are not satisfied 
with the banking structure as it exists 
today. Many feel that the main objec- 
tive of financial control in the new 
scheme of things is the control of use 
to which funds are put—and this cannot 
be accomplished unless we have a full co- 
ordination and control of all lending and 
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credit institutions in the country. This 
would mean not just control of member 
banks, but the seven to eight thousand 
non-member banks as well. Shadows of 
coming events indicate that all financial 
agencies by whatever name they are call- 
ed must be eventually brought within the 
scope of federal authority in order to 
bring about a more perfect monetary 
mechanism. 


The undercurrent of present day talk 
tells us that the commercial system will 
be consolidated into one planned unit un- 
der the overlordship of the Reserve 
Board. Other plans envision the same 
accomplishment in the savings-home fi- 
nance field by the Federal Home Loan 
Bank Board. Certain potent policy 
makers do not desire any further differ- 
ence between the national bank, the state 
member bank, and the state insured bank 
from the standpoint of control. It is the 


present purpose to place all under one 
chartering, one examining, one regula- 
tory, and for all intents and purposes, 
one insuring authority. There are sub- 
stantial reasons to believe that he Comp- 


troller’s office will lose its independent 
identity in proposed reorganization plans, 
provided the President obtains reorgani- 
zation authority. 

Added controls no doubt will be asked 
in what may come to be known as the 
Banking Act of 1938, giving the Reserve 
Board broad authority over reserves, loan 
and investment and possibly interest pol- 
icies. There is also certain to be pres- 
ent some provisions to afford banking 
facilities to bankless communities—and 
even perchance a branch banking propos- 
al. This last item will probably be de- 
leted, but no doubt the planners may pur- 
posely include such a provision as a sort 
of little Eva to toss to the wolves when 
the going for the remainder of the legis- 
lation gets too hot. 


But they will doubtless get substan- 
tially what they want—for in the words 
of one official: “Next year is election 
year”—the best political year for bank- 
ing legislation. On top of that, banking 
as an organized group is a babe-in-arms 
when it comes to knowledge of how to 
fight legislation which it does not feel de- 
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sirable. Perhaps it is just as well—for 
unquestionably to assure even a reason- 
able possibility of success for the new 
economic objective, our crazy-quilt sys- 
tem of banking must be junked and re- 
placed by a more streamlined model— 
all of which means more headaches, more 
regulation, more change and discomfort 
—but the greatest adventure to ever face 
bankers. 

Up to 1929, the bankers’ prayer was 
“O Lord, may today be like yesterday 
and tomorrow like today.” I cannot sug- 
gest a new prayer. I can only suggest 
that you recognize that today there is 
nothing certain but rapid change. 


The Limits of Taxation 


When the limits of taxation are reach- 
ed, then budgets become unbalanced. 
Budget deficits, over a considerable pe- 
riod of time, invariably lead to confisca- 
tory programs, inflationary measures, 
business depressions, social unrest. When 
this cauldron of boiling forces spills over 
its sides, domestic peace is threatened 
and revolution often ensues. 

Taxation and inflation destroy the se- 
curity and comforts of life. Savings are 
swept away.. The sunset years, to which 
the industrious and the thrifty have look- 
ed forward, become a long night of de- 
spair. Families are broken up. The 
aged and the dependent are forced to 
shift for themselves. Property values 
disappear. The thrifty and the squan- 
derer find themselves at even points. 

Is not the present rearmament pro- 
gram, which is unbalancing budgets 
throughout the world, presaging a toll of 
this type? If the race is continued, can 
there be any escape from wild inflation? 

Perhaps it is time that the people of 
the world make a research study of the: 
complete cost of unreasonable, so-called 
preparedness, which in reality is the dei- 
fication of a war machine. Such a study 
could reveal some of the penalties and 
costs of suicidal armament races. It 
might serve to bring nations of the world 
to their senses. 

Henry H. Hewmmann 


In National Association of Credit Men Busi-- 
ness Review. 





Further Refinements of Pennsylvania Rule of 
Apportionment 


Recent Cases on Allocation of Gains and Losses Between 
Successive Life Tenants and Remaindermen 


ALBERT SMITH FAUGHT 
Member of Philadelphia (Pa.) Bar 


HE opportunity is not often afforded 

to members of the bar and trust 
officers to observe, year by year, a steady 
growth in the judicial development of 
the principles governing the practical 
administration and settlement of estates. 
The making of annual changes in the 
statutory law in the taxation field is a 
phenomenon known to all. But in Penn- 
sylvania nearly every year witnesses im- 
portant developments in the application 
by the Supreme Court of the eighty-year 
old rule in Earp’s Appeal, 28 Pa. 368 
(1857). 

Four additional opinions of the Su- 
preme Court have appeared since the 
writer attempted to analyze the then 
existing series of fifty decisions in an 
article appearing in the January 1937 
number of the Temple Law Quarterly, 
which was reviewed in the March 1937 
issue of Trust Companies. 

Each of these decisions adds important 
points to the whole doctrine governing 
the allocation of gains and losses between 
one or more successive life tenants and 
the remainderman. These cases are: 

Given’s Estate, 323 Pa. 456, (June 26, 
1936), Neafie’s Estate, 325 Pa. 561, 
(March 22, 1937), Estate of Samuel F. 


Nirdlinger (No. 2), (July 7, 1937), and | 


Estate of Samuel F. Nirdlinger* (No. 
3), (July 7, 1937). 

The purpose of the present article is 
to state in a short and simple form the 
existing rules as to the apportionment 
of gains and losses not only between a 
life tenant and the remainderman, but 
between successive life beneficiaries of a 
trust estate. 


*Reported on page 121 of the July 1937 issue. 
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References will not always be made to 
particular cases except when one or the 
other of the four recent decisions may 
be relied upon for the conclusion stated. 
It may be observed that the effort to 
number the detailed rules found in the 
present article is the fabrication of the 
present writer. 


Rule 1: Obedience to the Testator’s In- 
tention.—It is the duty of the trustee 
when the intention of the testator or 
creator of the trust is clearly manifested, 
to carry into effect such intention. (This 
rule is fundamental. It was voiced in 
Jones v. Integrity Trust Company, 292 
Pa. 149, and was of controlling impor- 
tance in the recent case of Given’s Es- 
tate, supra.) 


Rule 2: Triple Source of Pennsylvania 
Law.—The first important source of the 
law in Pennsylvania is the rule of the 
common law that dividends regularly de- 
clared are not apportionable; the second 
source is section 22 of the Fiduciaries 
Act of June 7, 1917 P. L. 447 “which pro- 
vides that all payments of income and 
dividends directed to be made during the 
lifetime of a beneficiary shall, like inter- 
est on money lent, be considered as ac- 


_cruing from day to day and shall be ap- 


portioned to the date of death of such 
beneficiary.” (syllabus, Given’s Est.) ; 
and the third source is the Rule in Earp’s 
Appeal. (As to apportionment.) 

Rule 3: Foundation of Common Law 
on Convenience.—The rule of the com- 
mon law as to the non-apportionment of 
ordinary dividends was based on con- 
venience. (KEarp’s Appeal, 28 Pa. 368.) 


Rule 4: Exceptional Nature of Rule in 
Earp’s Appeal.—The Rule in Earp’s Ap- 
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peal in allowing apportionment under 
certain circumstances, is therefore essen- 
tially an exception to the common law 
rule denying apportionment. 

Rule 5: Purpose of Exception.—The 
purpose of the exception is to accomplish 
greater justice, and the application of 
the Rule in Earp’s Appeal, in various 
forms, always seeks the equitable deter- 
mination of the problems presented and 
one which will do substantial justice to 
all parties (Neafie’s Estate, supra.) 

Rule 6: Limitation on Application of 
Section 22 of Fiduciaries Act.—The oper- 
ation of section 22 of the Fiduciaries Act 
is limited to dividends which are regul- 
arly declared at uniform intervals and 
have been paid for years on that basis. 
Such dividends are to be considered as 
accruing from day to day and shall be 
apportioned to the date of the death of 
such beneficiary. (Given’s Estate, 323 
Pa. 456, 459.) 

Rule 7: Ordinary Corporate Cash 


Dividends.—In the absence of unusual 
circumstances ordinary cash dividends 
payable during a life tenancy belong to 


such life beneficiary, regardless of how 
soon after testator’s death they are de- 
clared by the corporation whose stock 
belongs to the trust estate. (Water- 
house’s Estate, 308 Pa. 422) and Given’s 
Estate, supra.) 

Rule 8: Inadmissibility of Evidence as 
to when Earnings Occurred or Losses 
Happened in Regard to Ordinary Cash 
Dividends.—In the absence of unusual 
circumstances the right of the life ten- 
ant to ordinary cash dividends is com- 
plete, and evidence is not admissible as 
to the times when gains or losses took 
place. (Flinn’s Estate No. 2, 320 Pa. 
15.) 

Rule 9: Surplus Built up in Good Faith 
by Corporation.—A corporation in good 
faith may build up a surplus and in the 
absence of unusual circumstances noth- 
ing earned by a corporation can be re- 
garded as profits until it shall have been 
so declared by the corporation acting by 
its board of directors. (McKeown’s Es- 
tate, 263 Pa. 78, Neafie’s Estate, 325 Pa. 
561.) 

Rule 10: Presumption of Regularity of 
Corporate Action.—Ordinarily the courts 
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will accept the company’s manner and 
method of charging various items as cor- 
rect when done in good faith; and the 
presumption is that the corporation has 
so acted; and the burden of proof of 
showing the contrary is on the party so 
asserting. (Neafie’s Estate.) 


Rule 11: What are “Unusual Circum- 
stances” ?—One recognized instance of 
unusual circumstance is the action of the 
corporation, when declaring a cash divi- 
dend, to grant at the same time rights 
to subscribe for stock. In such a case 
different rules (hereafter considered) 
apply, permitting the apportionment of 
such cash dividend. (“These cases show 
that ordinarily cash dividends have not 
been treated as extraordinary, except 
where used to exercise subscription 
rights, and thus, in reality, stock divi- 
dends”—WNirdlingers Estate No. 3, July 
7, 1937.) 

Rule 12: Cash Dividends Declared from 
Capital of Ordinary Corporation.—An- 
other unusual circumstance is the pay- 
ment of ordinary cash dividends, not 
merely from surplus, but from contrib- 
uted capital. Whenever this is done and 
the trustee has knowledge of the facts 
(such as by notice from the corporation 
or statements made on the face of or ac- 
companying the dividends) the “fiduciary 
will be held to accountability for the dis- 
position of that dividend to corpus.” 
(Opperman’s Estate, 319 Pa. 455.) 

Rule 13: Unusual Circumstances Do 
Not Rest on Acts of the Trustee.—The 
unusual circumstance relied upon cannot 
be “one set up by the fiduciary or the 
court, but comes from some administra- 
tive or corporate act within the corpo- 
ration, or some breakdown within the 
corporate structure.” (Nirdlinger’s Es- 
tate, No. 2, supra, quoting Opperman’s 
Est. No. 1, 319 Pa. 455.) 

Rule 14: Mere Irregularity in Divi- 
dends not an “Unusual Circumstance.”— 
“Irregularity without more has _ not 
given rise to the apportionment of cash 
dividends.” (Nirdlinger’s Estate No. 2, 
July 7, 1937.) 

Rule 15: Extraordinary Cash Divi- 
dends.—When a cash dividend is classi- 
fied as extraordinary, due to unusual cir- 
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cumstances, it is subject to apportion- 
ment under the Rule in EFarp’s Appeal, 
namely the dividend is to be divided in 
such a manner as to preserve intact the 
value of the corpus as it was at the death 
of the testator. (Nirdlinger’s Estate 
No. 1, 290 Pa. 457.) 


Rule 16: Extraordinary Stock Divi- 
dends.—“In the distribution of a stock 
dividend the ‘intact value’ must be pre- 
served. When it appears that distribution 
of a stock dividend to the life tenant will 
impair the ‘intact value’ of the trust es- 
tate by reducing it, then there must be 
an apportionment between the life tenant 
and the remainderman, so as to preserve 
the intact value of the corpus of the es- 
tate, plus any increase in that value 
through share purchases or from con- 
tributed surplus or any proper capital in- 
crease, and less any decrease from capital 
losses.” (Waterhouse’s Estate, 308 Pa. 
422.) 


Rule 17: Items Making up Intact Val- 
ue.—The basis for determining intact 
value includes not only book value, but 
surplus and profits from which may be 
deducted losses and taxes; and evidence 
is admissible as to when gains or losses 
occurred; and in the absence of better 
evidence it is permissible to establish 
gains or losses averaged per diem over a 
year or other available accounting period. 
(Flinn’s Estate, No. 2, 320 Pa. 15.) 

Rule 18: Script or Dividend Obliga- 
tions.—The rule in Earp’s Appeal may 
be applied to script or corporate obliga- 
tions. (Robinson’s Trust, 218 Pa. 481.) 

Rule 19: Apportionment on Sale of Se- 
curities.—The rule in Earp’s Appeal may 
apply in regard to capital gains arising 
from the sale of securities belonging to 
the estate. (Flinn’s Estate No. 1, 310 Pa. 
206.) 

Rule 20: “Rights” which are Exercised. 
—The rule in Earp’s Appeal may be ap- 
plied to rights of subscription for addi- 
tional stock, which rights are exercised 
by the stockholders to whom they are is- 
sued. (Smith’s Estate, 140 Pa. 344.) 

Rule 21: “Rights” which are Sold.— 
The Rule in Earp’s Appeal may be ap- 
plied to the distribution of proceeds re- 
ceived from the sale of rights to sub- 
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scribe to additional stock. (Waterhouse’s 
Estate, 308 Pa. 422.) 

Rule 22: Merger of Corporations under 
Laws of Same State.—The Rule in Earp’s 
Appeal does not apply where corporations 
are merged to form a new corporation 
under the laws of the same state. (Buist’s 
Estate, 297 Pa. 537.) 

Rule 23: Exchange of Stock under 
Laws of Different States——The Rule in 
Earp’s Appeal may be applied where the 
stock of a corporation organized under 
the laws of one state is exchanged for 
that of a corporation organized under 
the laws of a different state. (Daily’s 
Estate, 323 Pa. 42.) 

Rule 24: Apportionment Between Suc- 
cessive Life Tenants.—As between suc- 
cessive life tenants surplus and losses 
chargeable against surplus, may be ap- 
portioned according to equitable princi- 
ples. (Neafie’s Estate, 325 Pa. 361.) 

Rule 25: Rights of Remaindermen.— 
“When the shares, released of the trust, 
pass to the remaindermen, the trust es- 
tate is ended and the stock is freed from 
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any claim of the life tenants. The re- 
maindermen are entitled to all the value 
inherent in the stock immediately on the 
dissolution of the life tenancy, except as 
to ordinary dividends especially provided 
for by Section 22” of the. Fiduciaries 
Act. (Neafie’s Estate.) 


Rule 26: Apportionment of Losses Be- 
tween Life Tenant and Remainderman. 
—The Rule of the Restatement of the 
Law of Trusts, section 241 governs the 
apportionment between the life tenant 
and the remainderman of the proceeds 
of a mortgage investment where a trus- 
tee has to foreclose the mortgage, buy 
the property covered by the foreclosure 
sale, hold it for a time, and then sell it 
at a loss. (Nirdlinger’s Estate No. 3, 
July 7, 1937.) This section of the Re- 
statement reads as follows: 


“The net proceeds received from the 
sale of the property are apportioned by 
ascertaining the sum which with interest 
thereon at the current rate of return on 
trust investments from the day when the 
duty to sell arose to the day of the sale 
would equal the net proceeds; and the 
sum so ascertained is to be treated as 
principal, and the residue of the net pro- 
ceeds as income. The net proceeds are 
determined by adding to the net sale 
price the net income received or deduct- 
ing therefrom the net loss incurred in 
carrying the property prior to the sale.” 


We have endeavored to state clearly 
the present development in Pennsylvania 
of the basic rules in regard to the ap- 
portionment of both gains and losses as 
between successive life beneficiaries, and 
as between a life tenant and the re- 


mainderman. Having in mind practical 
problems involved in the administration 
and settlement of trust estates care has 
been taken to omit points which are con- 
troversial in their nature, or which 
merely involve modes of proof or the 
operation of presumptions. Some of 
these omitted matters will be found dis- 
cussed at some length in the article in 
Temple Law Quarterly, Vol. II, page 139. 

The nice question whether there is 
some third category for the classification 
of dividends, one which is neither an 


“ordinary dividend” nor an “extraordin- 
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ary dividend,” appears raised for the 
first time in Nirdlinger’s Estate No. 2, 
(July 7, 1937). The ruling of the Su- 
preme Court appears to be that a cash 
dividend of $25,000, declared on March 
30, 1932, after the absence of any divi- 
dend in 1930 and 1931 “during which 
years operations of the corporation 
showed a loss” was not an extraordinary 
dividend within the meaning of the Rule 
in Earp’s Appeal, and also that it was 
not an “ordinary” dividend within the 
scope of Section 22 of the Fiduciaries 
Act. 


The subject of the Rule in Earp’s Ap- 
peal is one in which further develop- 
ments may still be expected as new cases 
reach the Supreme Court of the State 
of Pennsylvania. 


The development of the law in this 
field through the passage of legislation 
will remain in abeyance at least until 
the next session of the Legislature of 
Pennsylvania, meeting in January 1939. 
An effort was made in the Session of 
1937, by Senate Bill No. 1266, to substi- 
tute the so-called Massachusett’s rule for 
that of the Keystone State, following the 
recommendation of the Commissioners on 
Uniform Legislation, but the Act met 
with a veto at the hands of Governor 
Earle. The chief executive, in his mes- 
sage, recognized the simplicity of the 
administrative features of the Massa- 
chusetts rule, and noted that it favored 
trust companies as a whole by allocating 
greater amounts to principal than does 
the Pennsylvania rule, and then rested 
his veto on his preference for the law as 
now understood and announced in the 
decision of the courts of Pennsylvania.* 


The writer is inclined to accept as 
final the unwillingness of Pennsylvania 
to abandon in toto its rule and to sub- 
stitute that of Massachusetts. Instead 
it seems more logical to take the text of 
the Restatement of the Law of Trusts 
(which likewise rejects the Massachu- 
setts rule), and build upon it an act 
which will eliminate the causes of uncer- 
tainty which now appear to place a prem- 
ium on litigation. 


*Gov. Earle’s message is set forth in the August 
issue at page 209. 





Liquidating Assets For Distribution 
Appropriate Set Up For Liquidation After Award To Beneficiaries 


PIERCE MECUTCHEN 
Title Officer, Land Title Bank & Trust Company, Philadelphia 


N Executor’s or Administrator’s du- 

ties are those of administration and 
distribution only. We are not concerned 
here with the sale by an executor of real 
estate left by the testator, pursuant to 
a power given by the will, but with the 
decedent’s mortgages and real estate 
taken over by the Executor or Adminis- 
trator as the result of foreclosures by 
him in the course of administration. We 
know that such real estate is held by him 
as personal property, and that over it he 
has the same full power of sale, prior to 
final accounting and awards made, that 
he had over the mortgage which was 
foreclosed by him. Fells Estate, 9 
W.N.C. 382. 

This power of sale over the personal 
property and such real estate may well 
continue long after the year has expired 
during which general debts have their 
lien, as the Executor or Administrator 
has the duty to liquidate such personal 
assets prior to final accounting and 
awards made. 


What Account Shows 


Let us take the usual case where an 
Executor files an Account showing a bal- 
ance of principal made up partly of cash 
and partly of mortgages and real estate 
acquired in foreclosure. There is not 
enough cash to pay all of the legacies and 
the residuary devisees are perhaps twen- 
ty in number, including a number of fidu- 
ciaries under wills of deceased devisees. 
The parties do not want distribution 
made to them in kind, each taking par- 
ticular mortgages and real estate as their 
share, nor do they want to have all the 
securities and real estate awarded to 
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them as tenants in common, in view of 
the complications involved in the later 
sales of the assets with so many joint 
owners as necessary parties to the deeds 
or assignments, and others. 

In cases of this kind it seems to me 
that the account filed by the Executor or 
Administrator should never be stated as 
a final account, and even though a year 
or more may have elapsed since the de- 
cedent’s death, the petition for distribu- 
tion should recite that the liquida- 
tion of the personal assets by the Ac- 
countant for purposes of distribution, 
has not been completed, and the Court 
should be asked to award only the cash 
to the distributees, and to direct that 
the Accountant retain the remaining as- 
sets for further liquidation and account- 
ing. 


Written Consent Desirable 


It would probably be advisable to have 
the written consents of the distributees 
attached to the petition for distribution, 
reciting that they did not desire a dis- 
tribution of the assets in kind. One of 
the duties of an Executor or Administra- 
tor is to liquidate the personal assets for 
the purpose of distribution, and the above 
procedure simply places on record the ap- 
proval of the parties to the indefinite ex- 
tension of the period of liquidation, and 
their unwillingness to take in kind. * The 
suggested action of the Court in award- 
ing the remaining assets back to the ac- 
countant, amounts to an award to him 
in his official capacity as Executor or Ad- 
ministrator, and his powers of foreclos- 
ure and sale of the mortgages and of the 
real estate taken in foreclosure, remain 
as effective thereafter as before the ac- 
count was filed. 
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The above suggested procedure is not, 
however, the procedure which is uniform- 
ly followed in these cases. The Accoun- 
tant sometimes petitions the court for a 
distribution to the parties in interest, 
and the court files an adjudication mak- 
ing general awards to the parties of the 
entire balance, both cash and unliqui- 
dated assets, in proportionate shares as 
shown in the petition. _Where no Sched- 
ule of Distribution is ordered to be filed, 
it seems to me that these general awards 
are final, and vest title to the unliq- 
uidated assets in the distributees, so that 
they, and not the Accountant, must there- 
after be the ones to sell and convey those 
assets. 


Even where a Schedule of Distribu- 
tion is ordered to be filed, unless the 
Schedule, by consent of the parties, 
awards the unliquidated assets in kind, 
so that particular mortgages or real es- 
tate are awarded to particular distribu- 
tees, such Schedule amounts to nothing 
more than a definition of the cash sums 
taken by each, and their proportionate 
shares in the other assets, which cer- 
tainly vests the title to all such assets in 
all of the distributees themselves. 


“Liquidating Agent” 


But where the parties want the ac- 
counting Executor or Administrator to 
continue liquidation, an award is some 
times made to him, under the Schedule 
which is filed, “as liquidating agent” of 
the parties in interest. 

I think such an award is not a proper 
method of providing for further liquida- 
tion, so far as title is concerned. The 


award is not to the Accounting Executor 
or Administrator in his official capacity, 
but recognizing the effect of the general 
award to the parties by the adjudication 
as placing the title and control of the 
assets in those parties, it attempts, by 
mere consent of those parties (or some 
times only by the written consent of 
their counsel) to create between them 
and the individual or Trust Company 
that has filed the Account, an entirely 
new relationship, to wit: that of princi- 
pal and agent. But when someone is to 
act as a “liquidating agent” for others, 
in the sale and conveyance of real estate 
and mortgages, this involves much more 
than a mere agency; it amounts to a com- 
plete investiture of the so-called “agent” 
with the legal title and with powers 
which belong only to a liquidating trus- 
tee, and not to a mere agent. In con- 
nection with sale and conveyance a mere 
agent would be actually an attorney-in- 
fact in executing such papers and the 
title made by him would be subject to all 
judgments entered against the principals 
after the Schedule was filed, and the 
agency might well be terminated as to 
any principal by his death or bankruptcy. 
Treating the distributees as_ princi- 
pals presupposes them as the owners of 
the assets which are to be liquidated by 
their agent, and the only way that their 
title can be properly divested and trans- 
ferred to the agent or trustee, would be 
by means of a deed of conveyance and 
assignment; and if the so-called agent is 
to be invested with the duties and pow- 
ers of liquidation and sale, such deed 
should expressly set forth the purpose 
of the trust (for conversion and distri- 
bution) and should grant to the Trustee 
powers appropriate to that purpose. 


Powers Upon Termination 


What are the powers and duties of a 
Trustee after the time or event has ar- 
rived which terminates the trust, and 
before any final award is made to-the 


parties in interest? (a) First, as to 
real estate not acquired in foreclosure. 
The question of whether a power of sale 
given a Trustee by the trust instrument 
itself extends beyond the period during 
which the trust is active and fully sub- 
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sisting, is largely one of intent, and in 
the absence of any language suggesting 
an intent to have the trust estate con- 
verted into cash for distribution, a gen- 
eral power of sale given a Trustee would 
not survive the period fixed for the ter- 
mination of the trust. On the question 
of what amounts to a conversion so as to 
keep the express power of sale alive, the 
leading case is probably that of Batten- 
field v. Klein, 228 Pa. 91. 


In “Restatement of the Law of 
Trusts”, section 344 (d) and (e), the law 
on this point is set forth as follows: 


“If the trustee is authorized to sell 
trust property for the purpose only of 
investing the proceeds, he is not thereby 
authorized to sell trust property after 
the time for the termination of the trust 
has arrived.” 

“Land. If upon the termination of the 
trust there are several beneficiaries 
among whom the trust estate is to be 
distributed, the trustee is ordinarily un- 
der a duty on the termination of the 
trust to convey the land to the beneficia- 
ries as tenants in common according to 
their respective shares.” 


The balance of this paragraph states 
that where the number of the beneficia- 
ries is large, so that a transfer to them 
as tenants in common would be “imprac- 
ticable, the trustee can properly sell the 
property and divide the proceeds among 
the beneficiaries”; but I cannot coincide 
in this view as correct. 


Right to Foreclose or Sell 


(b) As to foreclosure of mortgages, 
or sale of mortgages, or of real estate 
acquired in foreclosure, after the term- 
ination of the trust, but before any 
court award. Apart from any express 


authority in the trust deed or will, a 


Trustee has full power of sale over mort- 
gages and over real estate acquired in 
foreclosure of mortgages, while the trust 
is still subsisting. The question which 
here confronts us is whether these pow- 
ers survive the termination of the trust; 
or to put it more exactly, survive the 
event or the time fixed by the trust in- 
strument, after which the trust estate is 
to pass to the final distributees. Of 
course the trustee always has the duty 
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of conservation, and during the period 
between such termination and the award, 
a trustee must have a right to foreclose 
and buy in the mortgaged premises un- 
der such foreclosure. 

But the right of the Trustee, during 
this period, to sell real estate taken un- 
der foreclosure depends, in my opinion, 
almost entirely upon the language used in 
the trust instrument, and especially in 
the gift over to the ultimate beneficia- 
ries. If the gift over, for example, is 
couched in language involving a direct 
gift of the corpus of the estate to those 
beneficiaries, then, apart from any neces- 
sity of sale arising from an insufficiency 
of cash to pay commissions or other le- 
gal charges, the trustee’s right to sell 
such real estate, after the termination of 
the trust, would be very doubtful. 

For example, if the gift over was as 
follows: “Upon the death of A, I give, 
devise and bequeath the principal of my 
said Estate to X, Y and Z in equal 
shares’’, the real estate held by the Trus- 
tee at A’s death would appear to vest at 
once in X, Y & Z; and it would hardly 
do to say that the Trustee still had a 
right to sell the same, or even to sell and 
assign the mortgages after the death of 
A. 

Where, however, the gift over is in 
language from which it may reasonably 
be inferred that the beneficiaries are to 
receive their shares in cash, then a right 
to sell the mortgages and such real es- 
tate would be necessarily implied, in or- 
der to make possible such a cash distribu- 
tion. 
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In this connection see “Restatement of 
the Law of Trusts”, Sec. 347 at page 
1078. 


Effect of Award to Distributees 


What is the effect of an award by the 
court to the distributees? The questions 
which arise in this connection are (1) 
When is such an award to the distribu- 
tees compulsory on the Court? and (2) 
What constitutes such a final award, and 
what is its effect? 


As to the first of these questions, it is 
submitted that where the language of 
the gift over indicates a conversion for 
purposes of distribution, the Trustee’s 
account filed before complete liquidation 
should not be stated as a final account, 
and as in the case of the Executor or 
Administrator, the Accountant’s petition 
for distribution should, with the approval 
and joinder of the parties in interest, re- 
quest a distribution of the cash in hand 
only, and should pray that the other un- 
liquidated assets, including real estate 
taken in foreclosure, should be awarded 
back to the accounting Trustee qua Trus- 
tee, for further liquidation, accounting 
and distribution. See Bower’s Est. 12 
D. R. 59 (1902). 


This decision cannot be strained to in- 
clude a ruling that, where the gift over 
is by way of a direct gift to the benefi- 
ciaries, the court would be justified in 
awarding the assets back to the trustee 
for liquidation. Such a gift over vests 
the title in the beneficiaries immediately 
upon the happening of the event fixed by 
the testator or settlor himself for the 
gift over to become effective. Perhaps 
for the purpose of raising cash with 
which to pay his commissions and legal 
charges, or to pay any money legacies 
given and payable before the final gift 
of the residue, he might have the right 
to sell some personal assets. 


However that may be, there seems to 
be no ground for the Court to extend a 
trust which has already expired by 
awarding the assets back to the trustee, 
and giving him additional powers of liq- 
uidation and sale not provided for in the 
trust instrument, nor granted him by 
the persons to whom the testator gave 
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those assets. Nor, in such a case, is this 
difficulty overcome by making an award 
to the Accountant or to anyone else as 
“liquidating agent” for the beneficiaries. 
[Mr. Mecutchen proceeds to discuss the 
court’s right to make an award back to 
the Trustee, as affected by the follow- 
ing Pennsylvania cases: Page’s Est., 3 D. 
R. 212 (1893); Harvey’s Est., 11 D. R. 
83; Lehigh’s Est., 10 D. R. 176; Dor- 
man’s Est., 19 D. & C. 5389 (1933) ; Nird- 
linger’s Est., 26 D. & C. 3 (1936) ; Blair 
v. Pennsylvania Co., 24 D. & C. 490; and 
Nay Aug Lumber Co. v. Scranton Trust 
Co., 240 Pa. 500.] 


What Is Final Award? 


What constitutes a final award to the 
Distributees and what is its effect? On 
this question I have found no direct au- 
thorities but as an abstract question of 
law, I do not hesitate to express my opin- 
ion that such an award to the distribu- 
tees themselves vests the title absolutely 
in them as owners of all the assets com- 
prising the principal so awarded. The 
action of the court precludes any further 
action by the trustee as such, and the 
creation of any new trust in the accoun- 
tant or anyone else after such an award, 
so as to justify the trustee or “agent” to 
sell and convey the unliquidated assets 
for the purpose of liquidation and dis- 
tribution, must, in my judgment, be ac- 
complished by means of a trust deed of 
conveyance or assignment of those assets, 
which deed must be signed by the dis- 
tributees to whom the awards were made. 


As stated in considering the powers 
and duties of executors and administra- 
tors, even the general award in the 
court’s adjudication of the balance for 
distribution to the ultimate beneficiaries 
ought to have the effect of a decree con- 
firming their title to the unliquidated as- 
sets forming part of that balance. The 
effect of ordering a schedule to be filed 
only makes it possible for the parties to 
elect to take particular assets, in place 
of their undivided interests in the en- 
tire assets. This is in effect a kind of 
amicable partition of those assets by 
agreement of the parties, and so far as 
any real estate is concerned, which was 
not acquired in foreclosure, and having 
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no legal character as personalty, it is 
very doubtful whether even a schedule 
of distribution could award it to any one 
party in interest, without a deed from 
the others. 


Award Ineffectual To Revest Title 


But at all events, after an award of 
the balance to the beneficiaries by the 
adjudication the schedule would be at 
variance with the adjudication if it 
awards any of those assets back to the 
accountant. Perhaps such a variance 
might be treated as an amendment, pro 
tanto, of the adjudication. If so, its val- 
idity as a means of enabling the Trustee 
to make sale of, and title to, such assets, 
would depend entirely upon whether 
those assets and particularly the real es- 
tate, had already vested in those bene- 
ficiaries by virtue of the trust instru- 
ment. If so, neither adjudication nor 
schedule could have the effect of divest- 
ing such title. 

Where the trust instrument creates a 
conversion express or implied, so as to 
leave the title to all the trust assets in 


the Trustee for conversion and distribu- 
tion, then even after an adjudication 
awarding the entire balance to the bene- 
ficiaries, a schedule of distribution 
awarding only the cash to them, and the 
other assets to the Trustee for further 
liquidation and distribution, would cer- 
tainly be an appropriate way of giving 
effect to the intent of the testator. With- 
out such a conversion arising from the 
trust instrument, I cannot see by what 
right or on what theory, the court can, 
even with consent of the parties, create 
liquidating powers in a trustee by a mere 
recommitment to him for that purpose. 


Necessity of Trust Deed 


If the Court has no such right, then 
what is the proper means of creating 
such a liquidating trusteeship? As al- 
ready indicated, by means of a trust deed, 
signed by all the beneficiaries, and if 
real estate is involved, signed also by 
their spouses, assigning and conveying 
the mortgages and real estate to some 
one, usually the old trustee, in trust to 
sell and convert the same, and thereafter, 
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or from time to time, to distribute the 
proceeds. 

There are two major problems involved 
in drawing such a deed. The first is 
that it should be so drawn as to create 
an absolute conversion as of the time of 
its execution. The importance of this 
lies in the fact that unless this be done, 
judgments or other general liens entered 
against any of the parties in interest 
prior to an actual sale of the real estate 
involved, would not be discharged by 
such sale. See Bruckman Lumber Co. v. 
Insurance Co., 307 Pa. 561. Without such 
an absolute conversion such judgments 
would be liens, and the exercise of a mere 
power of sale given to the Trustee would 
not dispose of judgments entered against 
any of the parties in interest prior there- 
to. It is well settled that a conveyance of 
real estate in trust to sell the same, with 
no discretion in the trustee as to whether 
to sell or not, and no reserved power of 
revocation, creates a conversion as of the 
time of such conveyance to the Trustee 
and no judgment or levy can acquire any 
lien on the real estate thereafter. At- 
tachments would only effect the debtor’s 
interest in the proceeds. See Hunter v. 
Anderson, 152 Pa. 386 and Sweeney v. 
Horn, 190 Pa. 237. 


The other problem is that concerning 
parties who are fiduciaries under wills 
or trust deeds. In joining in such a 
trust indenture, they must be possessed 
of a power of sale themselves, and they 
would have no right to delegate their dis- 
cretion as to price, etc. on such sale. This 
problem has been met by expressly pro- 
viding that, in any sales by the Trustee 
under the indenture, the written consent 
of such fiduciary must first be obtained. 


Indenture Provisions 


[The form prepared and suggested by 
the author sets forth the agreement be- 
tween the fiduciary as record titleholder, 
the distributees as “settlors”, and the 
fiduciary as “trustee”, to the effect that, 
upon the final accounting of the party of 
the first part, certain assets of the trust 
remaining unliquidated, the “settlors” 
transfer such assets to the “trustee.” 
The “trustee’s” powers are then enum- 
erated and include the following: 
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1. To sell the assets upon terms deemed 
advisable to “trustee”, and to distribute 
proceeds among “settlors”, the purchaser 
not to be obligated to see to the applica- 
tion of the purchase money. Purchase 
money mortgage permitted. 

2. Pending sale, to collect interest and 
principal and other income, to foreclose 
and to purchase at foreclosure sale for 
an amount not to exceed full sum due. 

3. To compromise claims but not to 
sell or compromise any mortgages etc. 
for less than full value. 

4. To transfer any certificate to bond- 
holders’ protective committees. 

The remaining clauses are common 
provisions. ] 


Rockefeller Foundation 
Investments 


Of total ledger value of investments of 
the Rockefeller Foundation as of Decem- 
ber 31, 1936, $63,690,858 was in bonds 
and $108,855,151 was in stocks. The 
principal changes in the portfolio during 
the year were the addition of common 
or capital stock of the following: 


5,400 shares American Telephone 
& Telegraph 

30,600 shares International Nickel 
of Canada 

33,100 shares Kennecott Copper 

68,352 shares Middle West Corp. 

37,600 shares Phelps-Dodge 


Aside from conversions, or serial ma- 
turities and partial redemption of bonds, 
the only other changes of consequence 
were the addition of 400 shares of Bethle- 
hem Steel cumulative preferred, and the 
deletion of stocks of Consolidation Coal 
Co., Mission Corp., Seaboard Air Line, 
Standard Oil Export Corp., and Under- 
wood Elliot Fisher. Also noted was the 
sale, conversion or redemption of bonds 
of the following among others: 


American Telephone & Telegraph 

Atchison, Topeka & Santa Fe 

Chesapeake & Ohio Railway Equip- 
ment 

New York Central (Equipment & 
Convertible) 

Middle West Utilities 





General Powers of Trustees 
Memoranda for Attorneys in Drafting Clauses 


CONNER MALOTT 
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ERE in Spokane we have had ex- 

cellent results from providing at- 
torneys with memoranda covering gen- 
eral powers that should be included eith- 
er in a living or a testamentary trust. 
Trustors and counsel almost uniformly 
realize the importance of giving the 
trustee opportunity to use a sound dis- 
cretion in administration. Not to give 
such discretion may cripple the opera- 
tion of the trust very seriously. 

This does not go to the question of in- 
vestment policy. That is a question all 
its own. Whether or not investments 
are to be limited to legals, the general 
powers of a trustee need expression. 


General Provisions 


The Trustee may retain any property 
conveyed to it by or for the account of 
the Trustor. The Trustee is authorized to 
sell, lease, encumber, exchange or pledge 
any part of the property forming the trust 
estate. If in the opinion of the Trustee, the 
preservation, the protection, the mainten- 
ance, the improvement or the restoration of 
any property held by or available to the 
Trustee makes desirable the expenditure, 
the exchange, the use or the investment of 
any trust property in any particular way, 
the Trustee in its sole discretion may make 
such expenditure, exchange, use or invest- 
ment, and may act in any such manner as 
it deems most advantageous. The Trustee 
shall be authorized to hold and retain any 
property resulting from such transaction. 
Except as hereinbefore provided, the Trus- 
tee shall make all investments exclusively 
in accordance with pertinent laws govern- 
ing the investment of trust funds. (This 
last clause may be revised to meet the wish- 
es of the Trustor.) 

A primary purpose of this trust is to as- 
sure the welfare of beneficiaries currently 
entitled to receive income. Particularly, 
but not by way of limitation, the Trustee 
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shall have authority either to amortize or 
not to amortize any premium or discount, 
and to provide or not to provide for depre- 
ciation or obsolescence. The Trustee’s allo- 
cation of any property as to principal or in- 
come, and the Trustee’s action in amortiz- 
ing or not amortizing any premium or dis- 
count, shall be conclusive against all per- 
sons. The Trustee shall not be required to 
charge income or principal with any sum on 
account of obsolescence or depreciation, or 
for liquidation of any tax, assessment, lien, 
charge, indebtedness or encumbrance against 
any trust property, but it may do so. The 
Trustee may abandon any property for any 
cause which it deems adequate. 


The property reserved for remaindermen 
shall be only such property as shall be held 
by the Trustee after making provision for 
beneficiaries entitled to income in accord- 
ance with the general purposes herein ex- 
pressed. 


If on the death of any beneficiary cur- 
rently entitled to receive income, the Trus- 
tee shall hold any income, collected or ac- 
crued, distributable to him, the estate of 
said beneficiary shall have no interest in 
such income, but such income shall forth- 
with be merged into the corpus of the trust, 

If any of the property affected by this 
trust or any powers to be exercised here- 
under shall be subject to a jurisdiction in 
which the Trustee is not qualified to do 
business, the Trustee in its discretion may 
convey such property or delegate such 
powers to an ancillary trustee competent to 
act in such jurisdiction. The Trustee shall 
never be chargeable with loss arising out 
of such conveyance or delegation. 

If in the opinion of the trustee such ac- 
tion would be advantageous to the trust, 
the Trustee may hold legal title to any trust 
property in its own name without disclosure 
of fiduciary relation, or may hold it in the 
name of any nominee or nominees. 

The responsibility of the Trustee shall 
be measured by the skill and diligence usual 
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to prudent business men in dealing with 
their own property. 


If any money or property be payable or 
deliverable to or for the use or benefit of 
any minor, the Trustee in its sole discretion 
at the time may: 


1. Pay or deliver it to the legal or natural 
guardian of such minor; or 

2. May pay or deliver it to any relative of 
such minor who shall have custody and 
care of his or her person, except, how- 
ever, as to the extent, if any, that such 
distribution shall herein be otherwise 
expressly directed. The Trustee shall 
not be obligated to see to the applica- 
tion of the funds so paid, but the re- 
ceipt of such person shall be full ac- 
quittance to the Trustee; or 

. May pay it directly for the support, 
maintenance, education, traveling ex- 
pense, or welfare of such minor; or 

. May pay lump sums directly to such 
minor in amounts deemed prudent by 
the Trustee to provide for the support, 
maintenance, education, traveling ex- 
penses, or welfare of such minor. 


Anything done or suffered to be done by 
the Trustee, with approval of counsel, shall 
be conclusive in favor of the Trustee, and 
shall be binding upon the Trustor and each 
of the cestuis que trustent. 


The Trustee shall be exonerated from 
personal liability for any debts contracted, 
or for damages to persons or property in- 
jured or damaged, or for damages for the 
death of any persons, or for non-fulfillment 
of contracts in dealing with the trust es- 
tate hereunder. If the Trustee shall ever 
be made personally liable for any such 
claim, it shall reimburse itself from the 
trust. 


If the Trustee shall be consolidated or 
merged with or succeeded by any other cor- 
poration having authority to act as a corpo- 
rate trustee in Washington, such other cor- 
poration shall automatically succeed to the 
rights, powers and duties of the Trustee 
named herein. 


The Trustee may resign as Trustee from 
the trusts hereby created at any time by 
giving thirty days’ written notice of its 
resignation delivered personally or by reg- 
istered mail to the Trustor, or if the Trustor 
is deceased to the beneficiaries then entitled 
to the income. A succeeding Trustee shall 
be appointed by a majority of persons of 
full age entitled to income hereunder at the 
time of such resignation. If no such bene- 
ficiary is of full age, the retiring trustee 
may apply to the court for appointment of 
a successor. Every successor trustee shall 
have all the powers and immunities con- 
ferred herein upon the original Trustee. At 
any time either the Trustee or any bene- 
ficiary, direct or contingent, may apply for 
an adjudication of the Trustee’s accounts 
and such adjudication shall be conclusive 
against all persons. 


Neither principal nor income of the trust 
estate shall be liable for the debts of any 
beneficiary, nor shall the same be subject 
to seizure by any creditors of any bene- 
ficiary under any writ or proceeding at law 
or in equity. No beneficiary shall have any 
power to sell, assign, transfer, encumber or 
in any other manner to anticipate or dis- 
pose of his or her interest in the trust es- 
tate, or the income produced therefrom, ex- 
cept as herein provided. No property shall 
vest in any beneficiary until it has been de- 
livered to the beneficiary by the Trustee. 


The first paragraph of the above 
form is intended to cover most of the 
emergencies that usually arise in con- 
versions, reorganizations, etc. It is pur- 
posely made very broad so as to give op- 
portunity for protecting real estate in- 
vestments already on the books. Parti- 
cularly it is aimed to permit of neces- 
sary improvements to real estate. In 
this western country that is a problem 
more common than in the east. 


The second and the third paragraph 


deal with amortizations and payment of 
taxes and charges. 


“Utopia is approached by degrees, not 
decrees.” 





Trust Development in Transition 


Financial Advertisers Association Meets in Syracuse 


471TH an attendance of about two 
hundred and fifty delegates, the 
Twenty-second Annual Convention of the 
Financial Advertisers Association got 
under way at Syracuse, N. Y., on Sep- 
tember 13th and continued for four very 
successful days. 

Officers elected for the ensuing year 
are as follows: 

President, William H. Neal, Wachovia 
Bank & Trust Co., Winston-Salem, N. C., 
advanced from first vice president. First 
vice president, George O. Everett, First 
Citizens Bank & Trust Co., Utica, N. Y., 
advanced from second vice president. 
Second vice president, Stephen H. Fifield, 
Barnett National Bank, Jacksonville, 
Fla., advanced from third vice president. 
Third vice president, Henry C. Ochs, 
Winters National Bank & Trust Co., 
Dayton, O., hitherto member of board of 
directors. Treasurer, Fred W. Mathi- 
son, National Security Bank, Chicago, 
. re-elected. Executive vice president, 
Preston E. Reed, Chicago, re-elected. 

Fort Worth, Texas, was selected for 
the next convention city. 

Contributing greatly to the success of 
the convention was Dr. H. 
W. Hepner, of Syracuse 
University, who conducted 
class-room lectures to the 
bankers on “Moulding Pub- 
lic Opinion.” This was an 
early morning feature and 
the large attendance at his 
lectures proved the bankers’ 
interest in his approach 
and presentation. 

Dr. Hepner disclosed tn- 
teresting information on 
interviews with one hun- 
dred Syracuse citizens. The 
interviews consisted of ask- 
ing reactions to only two 
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words “Banks and Bankers.” It was ex- 
plained, to begin with, that no real 
thought was to be given the subject but 
the person interviewed was to answer 
merely what “popped” into his or her 
mind. 

The responses of the one hundred in- 
terviews were classified into three gen- 
eral groups: Favorable to banks and 
bankers, 54%; unfavorable, 26%; and 
mixed, 20%. 

Dr. Hepner stated that “if these per- 
centages are representative for this or 
other communities, the financial adver- 
tiser has a greater problem than he has 
realized. The margin in his favor is 
very small. However, the percentages 
are not significant because of the small 
number of persons used in the study. 
The thoughts that came to light in the 
survey are significant, especially the un- 
favorable ideas.” 


Trust Development 


Under the able leadership of R. D. 
Cameron, second vice president of the 
Continental Illinois National Bank & 
Trust Company, Chicago, the Trust De- 
velopment section was con- 
ducted in a uniquely practi- 
cal and spirted way. Mr. 
Cameron had harbored the 
idea for some time to con- 
duct the trust meetings 
similar to the discussions 
trust men hold in their ho- 
tel rooms at conventions 
when everything is said in- 
formally and strictly “off 
the record.” The general 
idea was to get frank ex- 
pressions and the feeling of 
the trust men themselves 
rather than the policies of 
their respective  institu- 
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tions. In this respect the meetings were 
a collosal success. Trust men expressed 
themselves heatedly on many occasions 
and it was a revelation to convention go- 
ers to hear moot subjects aired openly. 


If there was dissatisfaction felt, the 
time element was responsible inasmuch 
as it was necessary to limit discussion. 
Perhaps each subject was not carried 
through to the utmost satisfaction of all 
concerned, and in some instances they 
felt as if they were left suspended and 
no real solution arrived at. 

John W. Remington, vice president, 
Lincoln-Alliance Bank & Trust Com- 
pany, Rochester, N. Y. led the discussion 
on the “Advisability of Solicitation of 
New Trust Business by Official Staff.” 
Generally the consensus of opinion on 
this question rested on the size of the 
institution. Smaller departments feel 
it advisable to have an officer do the soli- 
citation, while the larger banks employ 
solicitors who are rigidly trained for the 
work. Chief among the objections was 
that trust officials are not trained as 
salesmen and it is an irksome task that 
they must be driven to. It was plainly 
demonstrated by the majority that sell- 
ing was a job they had rather leave to 
a salesminded individual and not have 
their time taken by that end of the work. 

Arguments advanced for officials soli- 
citing business were: their complete un- 
derstanding of the subject and that sales- 
manship was not as necessary as a sin- 
cere belief and understanding of the sub- 
ject. Due to the confidential nature of 
the business it was advantageous to have 
an official call on the prospect, particul- 
arly as the class of prospects being called 
upon expects the recognition of an of- 
ficer. 

Samuel Marsh, trust department new 
business manager of the First National 
Bank of Chicago, led the discussion ““How 
to Obtain the Cooperation of Other 
Bank Officers in Furnishing Prospects 
and Assisting with Contacts.” 

Principally it was agreed that bank 
officers are usually cooperative but natur- 
ally have their own business to consider 
first; nevertheless, a little gentle but 
firm insistence from the trust depart- 
ment will get results. To obtain this co- 
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operation, however, the trust department 
must make the work as effortless as pos- 
sible for the bank officer—not expect him 
to spend hours going over hundreds of 
cards and checking his credit files. The 
endeavor should be made to keep the bank 
officer constantly reminded that there is 
a trust department and that its earnings 
reflect in the bank earnings. 


Bar Relations 


Harve H. Page, second vice president, 
The Northern Trust Company, Chicago, 
led the discussion on “How We Can Ob- 
tain Better Cooperation From Attor- 
neys.” To cooperate with attorneys ap- 
peared to be a one-sided question, with 
the corporate fiduciary doing ninety per- 
cent of the cooperating. It was the prac- 
tice in many places to woo the attorney 
both with gifts of a material nature and 
also offering him the facilities of the 
trust department in solving complicated 
matters. 

Through no fault of the discussion 
leader this was one subject wherein it 
was relatively easy to drift into other 
phases of the question. The consensus 
of opinion was, however, that the law- 
yer question is acutely with them and 
would always be regardless of what ef- 
fort was made to cooperate. Decidedly 
friendly and mutually advantageous rela- 
tions existed in many places, particularly ° 
in those sections where an honest attempt 
had been made to educate, as it were, the 
attorney in trust company principles. 

E. W. Marvin, vice president, Hartford 
Connecticut Trust Company, led the dis- 
cussion on “Can Worthwhile Trust Busi- 
ness be Obtained Through Life Under- 
writers?” This proved to be a highly 
disputed subject with about an equal div- 
ision of opinion. Some felt cooperative 
moves entirely worthless while others ex- 
pressed enthusiasm over their efforts. 
Here again it appeared to be a local sit- 
uation. In the conclusion it appeared 
that generally it was a worthwhile ef- 
fort, if on a sound basis, such as that of 
the Life Insurance and Trust Council. 


The Tax Appeal 


John D. Wright, assistant trust officer, 
Equitable Trust Company, Baltimore, led 
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the discussion on “Should We Eliminate 
the Tax Saving Theory in Our Sales Ef- 
fort?” In this discussion a dodging of 
the real issues was felt. There was much 
disapproval of this lucrative appeal which 
was, incidentally, adverse to many trust 
company advertising policies. Even in 
such informal surroundings the execu- 
tive’s ethics thrust itself forward in the 
discussion. Some brave men frankly ad- 


mitted they used such an appeal but the 
majority held their “Holier than Thou” 


attitude during the discourse and ex- 
pressed disdain for this means of obtain- 
ing trust business. It was, however, ad- 
mitted by most that the tax angle was 
best left alone unless the _ prospect 
brought the subject up. This discussion 
led into that of the individual Estate 
Planners and their method of using the 
tax appeal. The subject was left with 
the thought in many minds that perhaps 
they were passing a good bet by not be- 
ing a bit more aggressive on the tax 
angle. 

William A. Stark, vice president, Fifth 
Third Union Trust Company, Cincinnati, 
was discussion leader on “In Your Opin- 
ion, Does the Public Believe That Trust 
Institutions Are Too Impersonal in 
Handling Problems That Require Sym- 
pathy and Understanding?” Whether 
this question was answered or not, ample 
evidence was given that the corporate 
fiduciary is composed of human beings, 
each having a kindly heart in dealing 
with beneficiaries and widows. 

Generally speaking, it was rather 
unanimous that the ordinary individual 
considered the trust man and banker 
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synonymous. This misconception should 
be fought against and an effort to estab- 
lish the trust man’s own personality 
should be made. This, it was agreed, 
was a long way off and to stamp the trust 
man with a personality of his own, it 
would be necessary to extend trust ser- 
vice to a far greater majority of people 
than the present set-up will allow. 

Consensus of opinion was very defin- 
itely that the public did consider the cor- 
porate fiduciary too impersonal. 

Other discussion leaders and their sub- 
jects were as follows: “How and Where 
Are the Best New Business Leads Ob- 
tained, and How Should They Be Devel- 
oped?”—Victor Cullin, assistant secre- 
tary, Mississippi Valley Trust Company, 
St. Louis, Mo.; “Keeping Your Will Files 
Up To Date’—John N. Garver, vice 
president, Manufacturers & Traders 
Trust Company, Buffalo, N. Y.; “What 
Type of Advertising Are You Using to 
Develop New Trust Business and Why?” 
—John E. Wright, new business mana- 
ger, Fidelity Trust Company, Pitts- 
burgh; “What Methods Do You Use In 
Overcoming Sales Resistance to Trust 
Service?”—Edmund J. Felt, The Moss- 
Chase Company, Buffalo; “If the Public 
is Really Informed About Our Trust Ser- 
vices, Why Do Not More of Them Use 
Those Services ?”—George Vale, advertis- 
ing manager, Trust and Guarantee Co., 
Ltd., Toronto, Canada; “Is There a De- 
mand for Any Trust Service That Trust 
Companies Are Not Prepared to Ren- 
der?”—Burns W. Swenson, Northwest- 
ern National Bank & Trust Co., Minne- 
apolis, Minn. 
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HERE are few who are not yet con- 

vinced that Business must wage a 
struggle against Public Ignorance to 
make our country safe for Industry. 

Up and down the line there are skir- 
mishes, but the battle on a wide front is 
yet to begin. The newspapers, the maga- 
zines, the radio, the mails are carrying 
forward the attack, but this effort con- 
stitutes a mere trickle compared to the 
waves that must come if Business is to 
gain its objectives. 

Back at Headquarters, I suspect that 
many of the Brass Hats haven’t grasped 
the problem quite so well as the boys in 
the front line. The heads of industry 
appear to feel that something ought to 
be done, but largely they leave it to the 
advertising and public relations men to 
do that something, often without ade- 
quate ammunition to complete the job. 

Perhaps that is as it should be, since 
advertising men are notoriously resource- 
ful. But it then becomes the duty of 
all men who are the mouthpieces of en- 
terprise, to convince those of the high 
command that this problem demands the 
best thought and action in every rank 
and department of the Service of Busi- 
ness. 

It may be well to let our Business 
leaders contemplate for a while longer 
the ridiculous paradox of Business hatred 
in a country that has a congenital pas- 
sion for Business. It has taken an es- 
pecially venomous brand of demagogue 
to raise present-day barriers between the 
directors’ room and the work bench, the 
front office and the back office. It doesn’t 
make sense when you see thrifty and in- 
dustrious people damning the fruits of 
thrift and industry and cheering rabble- 
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rousers who say you can increase the 
value of your own property by dynamit- 
ing the property next door. 

Certainly Business never needed to be 
freer than in these days of business 
shackles. Business never needed to be 
more prosperous than today when it is 
more and more saddled with the cost of 
social and political experiments, current 
and to come. Its income must feed the 
fountain from which will flow the taxes 
required for ever-growing budgets. 

And yet, there stands Business like 
some unhappy, patient cow in the stable, 
expected to produce morning and even- 
ing milk without fodder and with no re- 
ward other than a kick in the tail after 
every milking. 

Surely after continued contemplation 
of this sorry spectacle, the united voice 
of Business must arise, determined to 
make its case clear and to organize the 
mighty forces of public opinion behind 
it. 

Newspapers and Public Opinion 


The newspaper is referred to frequent- 
ly as the Great Court of Public Opinion. 
That is a high-sounding phrase, yet it 
is so basically true that no one who be- 
lieves it need apologize for uttering it. 


Newspapers announce our appearance 
on earth and mention our departure from 
it. Between these dates they touch ev- 
ery conceivable human interest. 


You think of newspapers as the daily 
companions of all people who can read 
the printed word. We are as dependent 
upon the services rendered by news- 
papers as we are upon belts or suspen- 
ders, and we accept these services in the 
same matter-of-fact way. When we are 
in the deep woods fishing, cut off from 
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our daily paper, we get a dim sugges- 
tion of what might happen to the world 
if the printing presses stopped indefin- 
itely. 

Never, in this century at least, has 
this country felt that tense public fear, 
that terrible calm that precedes storms 
of popular upheaval, which has so often 
gripped the people of other lands. Yet 
which one of us doubts that chaos born 
of uncertainty, the dread of disaster 
and the riot of rumor would surely fol- 
low the suspension of the press? 

Think what this ghastly silence would 
have meant any time in the last five 
years of our history, with all the kaleido- 
scopic changes in social, political and 
economic structures, with half the world 
gone mad overnight and promising to be 
madder still tomorrow. 

The papers recharge each day our men- 
tal and our conversational batteries. We 
take a look at the weather report and 
that makes it possible to open a discus- 
sion with anybody. We look at the news 
from Washington—and that may make it 
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impossible to talk to anyone if we want 
to remain calm. We absorb the big 
news in the international situation. We 
find the high spots on the sporting page. 
We examine the editorials for promising 
material. We settle down for a bout 
with our favorite columnist. We note 
the new show or the new picture. We 
may stray or even linger in the depart- 
ments dedicated to women. We check the 
cartoons and look for laughs.in the comic 
strips. In these explorations we see the 
advertisements, any number of which 
may convince us that there is no time 
to buy like the.present. 

There is something in the papers 
every day for everyone, however great 
or however small his interest, and there 
is no other institution in our country 
that brings together on a common ground 
all classes and all conditions of the peo- 
ple as does our press, unless it be a na- 
tional election. 

To some extent the press is bound to 
lead and to crystallize public thought. 
But for the most part it furnishes only 
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the material which makes that opinion 
—the day-in-and-day-out news. 

Public opinion about American busi- 
ness was molded largely in the news col- 
umns—by the news of the day. The 
critics of Business made plenty of news 
with their criticisms. Human nature 


being what it is, news seldom consists of . 


sweetness and light. It is news, to be 
sure, that the So-and-So Company has 
earned $8.00 on the common stock. But 
it is news of far greater interest to a 
far larger number of people when Sena- 
tor This or Mister That tells his devoted 
followers that the So-and-So Company 
is in a conspiracy to make slaves of Am- 
erican workmen and to substitute the 
by-laws of the Stock Exchange for the 
Ten Commandments. 


It is hardly thrilling to read that Mr. 
A. Coupon Cutter was feeling fine yes- 
terday morning and expects to play some 
golf on Saturday. But when the Treas- 
ury Department says Mr. Cutter owes 
another million dollars in income taxes, 
his news value multiplies. 

Now the So-and-So Company may deny 
the Senator’s charges, or the dema- 
gogue’s exposure, and Mr. A. Coupon 
Cutter may answer his accusers in the 
matter of the income tax, but again it 
is human nature that the accusation or 
the exposure is given a far deeper and 
wider news significance by the readers 
than the explanation, especially when the 
persons involved are rich, powerful or 
prominent, and the attacking forces are 
those that have the public ear. 

Thus Business, which has not made 
nearly as much favorable news for it- 
self as its critics have made unfavorable 
news for it, is left with the overdue job 
of telling its side of the story to the pub- 
lic—of dramatizing that’ story and get- 
ting popular attention for it on the 
ground of mutual interest. 


How Shall This Be Done? 


Some business men feel that it is the 
duty of the press to take on the job of 
changing the current of public opinion 
about Business. Many feel that this 
operation is merely a matter of having 
their public relations departments pre- 
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pare articles for the newspapers and get- 
ting the newspapers to print such arti- 
cles as news or essays. 


Let us look at the facts. A great many 
newspapers—I imagine the majority— 
have resented and will continue to resent 
unfair attacks upon commercial America, 
upon profit-making enterprises, upon 
property rights. They have printed and 
will continue to print numberless arti- 
cles and comments on current develop- 
ments of these assaults. Of course, 
there have been wide differences of opin- 
ion on the merits of some of the attacks 
and I can think of no newspaper that 
believes Business is 100% pure and has 
no sins to answer for. It must be plain, 
however, that what some papers regard 
as business news others consider to be 
mere propaganda. 

But even if all newspapers were will- 
ing to print material defending Business 
from its enemies, it is plain that such 
material could deal only in the broadest 
fundamentals and would miss entirely 
the intimate details of individual opera- 
tions. 

We cannot ignore the fact that if many 
business enterprises would plead their 
causes to the public, they must first clean 
their own premises and come into court 
with clean hands. Thus the question of 
general public education in the matter of 
Business comes back to the relations of 
each business institution with its own 
particular public, with its own workers, 
its own customers, its own stockholders. 


No news column propaganda will ever 
achieve these complex objectives. No 
news or editorial column comment about 
the virtues of collective business can hope 
to change the public mind until the public 
gets the truth about individual business. 
No third element can intervene in this 
matter between the mills and the multi- 
tudes. 


And so an advertising man reaches one 
conclusion: that public education in the 
matter of. American business and the 
value of its services will proceed with 
the same speed that business men show 
in telling their stories to the public over 
their own signatures in the advertising 
columns of the daily press and through 
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all other effective mediums of communi- 
cation. 

I said that the great wave to set this 
educational tide rising has yet to come, 
although the wavelets are already in evi- 
dence. If you will read only a small per- 
centage of the daily newspapers, you will 
be impressed with the many ways in 
which advertising is employed in current 
social, industrial and political controver- 
sies. 

Enterprises of all sorts are demon- 
strating what they mean to the welfare 
and interest of a practical locality and 
discussing candidly matters that were 
considered trade secrets not long ago, 
You will find advertisements signed by 
committees of merchants, of ordinary 
citizens, of workers, strikers, unionists, 
non-unionists each giving its side of a 
question that is the vital local issue of 
the moment. The copy never calls a 
spade an agricultural implement—or re- 
fers to a louse as an anonymous insect. 
You know just where these advertisers 
stand. 


Needless Barriers 


This advertising has another signifi- 
cance. It sounds the keynote of a new 
school of public relations. It marks the 
end of pomposity in so-called institution- 
al advertising, because it reveals that 
public over whose heads words and ideas 
have been fired by copywriters ever since 
the Indians missed the Pilgrim Fathers 
on Thanksgiving Day. 

There are companies that have done 
“institutional” advertising for many 
years. Many national, sectional and lo- 
cal advertisers have long used a percen- 
tage of their appropriations for educa- 
tional copy, and some have been remark- 
ably successful in maintaining public ‘un- 
derstanding. 


Yet, which one of us has failed to note 
the dismal difference between the modern 
merchandise advertisement and the aver- 
age piece of routine institutional copy. 
The successful merchandise ad speaks the 
language of the public—meets Joe, Nel- 
lie, Sam and Katie, walks and talks and 
frolics with them, does them friendly 
Services. How often does the company 
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that signs this kind of merchandise ad- 
vertising try to sell itself and its services 
to the public with fancy words and 
phrases supposed to reflect the power and 
the dignity of the institution, but which 
merely emphasize the vast gulf between 
it and the man in the street. 

How often in the recent past have we 
seen a company for whose products the 
public has the greatest good will, left 
almost friendless in an industrial contro- 
versy by that same public? And how of- 
ten in such cases is it fair to conclude 
that had the company’s institutional ad- 
vertising been done with the same fer- 
vor, the same frankness, the same plain- . 
ness of speech as the consumer advertis- 
ing, the result, upon any test of public 
good will, might have been different. 

Thus, when Business decides to talk 
to the public, let us hope it will first 
learn how to talk. Let us hope it will 
learn to understand popular reactions by 
studying speeches of popular politicians, 
following comic strips and features in 
newspapers, listening to radio programs, 
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seeing profitable movies, remembering re- 
marks overheard in buses, trolley cars 
and subways. Such study will prove that 
the men and the institutions of the hour 
that have the big following are those 
that understand best what the public 
wants to know, how much it is willing to 
learn and how to make it think. 
One of my friends who is president of 
a large manufacturing concern talked to 
7000 of his employees not long ago. His 
name had been listed among big salaried 
executives and he had heard some grumb- 


ling. This is what he said: 


“T understand some of you birds have 
been kicking because I get a big salary 
as president of this outfit. I do get big 
pay, but I think I’m worth it. There’s 
nobody in this crowd could fill my job 
without a lot of training, and few of you 
here could fill it even if you had the 
training. But we'll skip all that and 
suppose for the sake of argument that 
my job is abolished and my salary divid- 
ed among all of you. The best any of 
you would get, if such a division took 
place, would be the price of a pack of 
cigarettes a week. That’s how much you 
would be ahead. But if you lost me, you 
would be without a leader, and every 
man here knows this institution wouldn’t 
be worth a damn without a leader.” 


This man was loudly cheered, not only 
because he told the truth, but because he 
was able to make his audience understand 
the truth. When we speak to the public, 
let us use native speech. 


Feed the Public Appetite 


Banks have made more notable strides 
in public relations than most of our in- 


stitutions. In my youth a bank was one 
of the exclusive clubs in town, and bank- 
ers with side whiskers, nose glasses and 
unreadable signatures shared honors 
with saints in stained glass windows for 
consistent frigidity. Bank advertising 
was frowned upon, and what little there 
was, merely notified the public that the 
bank was too mighty to need any more 
Lusiness. 


Today, thanks to their foresight in 
making bankers out of advertising men, 
instead of trying to make advertising 
men out of bankers, banks are doing a 
job that points the way to other institu- 
tions in need of public understanding. 
When Wall Street catches some of the 
modern banker’s enlightenment about 
constructive publicity, many a successful 
politician will have to change his act or 
his job. If banks could induce the life 
insurance companies to emerge from 
their marble palaces long enough to tell 
the public that life insurance—the great- 
est of all our securities—depends for its 
security upon the welfare of business 
generally, they would have sown some 
mighty seeds indeed. 

I am more optimistic now than I have 
ever been over the prospect of this even- 
tual understanding of American business 
by the American public, brought about by 
the determination of. individual enter- 
prises to meet the problem through edu- 
cational advertising. 

I believe the public that has heard only 
one side for so long is becoming more and 
more receptive to a reasonable and frank 
presentation of the other side. I think 
it is dawning upon the mass of people 
that what they have been fed by our 
demagogues, our agitators, our profes- 
sional reformers and our heroes pro tem, 
is largely indigestible and is usually 
lacking in the vitamins of truth. 

If advertising men believe in them- 
selves and in their ability to sell a pro- 
duct or an idea, let them help Business 
to bring its case before this Great Court 
of Public Opinion—not forgetting to see 
that Business is freshly shaved, has on a 
clean collar, immaculate linen and a well- 
washed pair of hands before it begins to 
gesticulate before the Bar of Justice. 
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T seems axiomatic that the bigger the 

city and the bigger the institution, 
the poorer the press relations. 

The city newspaper man will probably 
tell you that he needs neither charts nor 
statistics to tell him that the depression 
is over. He knows because banks are 
beginning to complain again about the 
things written about them. 

Up to then many bankers seemed to 
feel that their banks’ affairs were of no 
interest to the public, certainly not to 
the press. But the depositors demon- 
strated the fallacy of that attitude. So 
did the politicians. As a result, the 
newspaper boys enjoyed the position of 
having our favor sought for quite a long 
time. But alas, with recovery setting in 
there are signs that our popularity may 
be waning. 

Perhaps we ought to recognize that 
the withdrawal of management from 
contact with the public is only a reflec- 
tion of our American success system. 
The more successful we are the more we 
tend to gravitate toward the more suc- 
cessful groups. 

City bankers live rather cloistered 
lives in a public relations sense. They 
ride neither our subways, street car 
lines, nor bus lines. They eat at their 
bankers’ club or in the officers’ dining 
rooms of their own banks. They belong 
to the exclusive country clubs and sup- 
port the fashionable churches. I think 
it may be fairly said that the average 
city bank head leads a pretty well in- 
sulated life. As a result he looks upon 
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his group as the most important group, 
and like most champions he is often 
more concerned with defending his posi- 
tion and his group than in adapting them 
to changing times. 

All of which is all right, except that 
bankers have not developed a public or 
social consciousness consistent with their 
modern position of bankers to the mass. 


Change Has Come 


This would not be a true picture, how- . 
ever, if banking was subject to the same 
forces that govern industry and com- 
merce. Traditionally, banking has not 
been subject to the pressure of public 
opinion as expressed in terms of cus- 
tomer buying. 

The banker has not been accustomed 
to the direct pressure of the satisfied or 
dissatisfied customer public whose opin- 
ions and desires are stimulated by the 
advertising and promotional activities 
employed in the fierce competition of 
commerce. In fact, compared with com- 
merce, banking has been rather a leis- 
urely affair. 

But change has come. Banks are be- 
coming increasingly subject to new com- 
petition from new forms of aggressive 
financial agencies and to the pressure of 
public opinion with respect to their ser- 
vice and their management. 


Must Have Sound Public Policy 


I know of no better formula for a 
sound public relations program than that 
given several months ago by David Sar- 
noff, president of the Radio Corporation 
of America. “No institution,” he said, 
“can have a sound public relations pro- 








FLORIDA ANCILLARY 
SERVICE... 


For trust matters 
involving Florida 
estates our complete 
facilities insure 
prompt, efficient 
and economical ser- 
vice. 


FIRST 


TRUST 
COMPANY 


MIAMI 
FLORIDA 


Established 1910 
Epwarp C. Romru, President 
C. W. FisHpurne, Vice-President 


A FIDUCIARY INSTITUTION 


Under Supervision of State Banking 
Department 





gram until it has first established a 
sound public policy.” 

I recommend Mr. Sarnoff’s formula as 
the cornerstone of any practical public 
relations program that may be under- 
taken. I don’t see how any bank can 
attempt to woo the public until it is it- 
self saturated with a real sense of its 
obligations as a public institution. 

The basic conception on which any 
bank must build its public relations, it 
seems to me, is the conception of a bank 
as a public institution. 


Public Institutions 


Use whatever technical arguments 
you will, no institution, only 10% of 
whose operating funds are the property 
of the shareholders or owners of the 
banks, and 90% of whose operating 
funds are the trusteed deposits of the 
public, is a private institution. It is a 
public institution. 

Though this may not be recognzed by 
some bankers, it has been abundantly 
recognized by the lawmakers and defin- 


TRUST COMPANIES 





itely written into the statutes which in- 
creasingly supervise, regulate and con- 
trol the banking business in the interest 
of public protection. 


Bosses Are the Real Public Relations 
Directors 


Now may I be so reckless as to assert 
that the real public relations directors of 
our banks are not the men who bear the 
title of public relations or publicity di- 
rector, but the heads of our banks who 
make and establish the policies of our 
banks, including their public policies. 

The opinion that the executives in our 
banks who wear the toga of public rela- 
tions or publicity director will have a 
difficult time in satisfactorily discharg- 
ing the responsibilities that go there- 
with unless they command direct access 
to the desk and ear of the policy making 
authorities in their banks and the right 
to sit in on the executive sessions of 
their banks as representatives of the 
public and the interpreters between the 
banks and the public. 

Granting this, however, I: think one 
complication remains. No matter what 
his business training—newspaper, pub- 
licity, advertising, or something else— 
our publicity man must also become a 
banker if he is to stand up in the per- 
sonal competition of his own institution 
and maintain the position we have indi- 
cated as necessary. 

We working newspapermen have to 
deal too often with individuals, who, em- 
ployed as publicity or press contact men 
in the banks, act as buffers between us 
and the news we seek, instead of serv- 
ing the purpose for which they are em- 
ployed—that of ambassadors to the press 
and interpreters of their banks. Such 
publicity men often find themselves dom- 
inated by vice-presidents of their insti- 
tutions who often make their pathways 
difficult by restricting them in their news 
function, criticizing them for items 
which do appear, and sometimes bring- 
ing about quarrels with the press. There 
are banks where this situation exists. 

I should like to conclude this part of 
my theme with the assertion that there 
is little excuse for an adverse story ever 
appearing about any clean bank in any 
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paper at any time. That’s a broad as- 
‘sertion that I propose to prove. 


Newspapers Should be Used Not Opposed 


What I have never understood is why 
the banks have not frankly recognized 
the place and function of the newspaper 
in the community and used it instead of 
fearing it. 

The newspaper is just as vital to civ- 
ilization as the bank. With all their 
faults, the newspapers are still the chief 
medium for the dissemination of news 
and information and are still the best 
guarantors of the freedom that we have. 
Let’s not forget that under the commun- 
istic and socialistic program seizure of 
the banking system is the first step in 
the destruction of freedom. 

The reporter is likewise a permanent 
institution. He has a family to support. 
His way of earning his bread and butter 
is by gathering news. He works to some 
extent on his own initiative, but more 
generally on assignment by his office. 

Excuses for non-completion of his as- 
signments are not in order. When his 
editor gets wind of a story about your 


bank or all the banks in the community 
and the newshawk is sent out to run it 
down, he had better get the facts if he 
hopes to continue to feed his wife and 


kiddies. It’s a vital matter for him and 
if you make it tough for him he may 
make it tough for you eventually. May- 
be you will win the contest this time, 
but you will not have built up a favor- 
able attitude toward you in that news- 
paper office. 


Bank Has A Responsibility Too 


And you have a responsibility as well 
as he. Yours is to see that he leaves 
your bank with nothing less than the 
facts on which to write an accurate 
story. If you don’t do this, you’re forc- 
ing the reporter to write one out of such 
information or misinformation as he has. 


Of course, you can’t always give him 
all the facts for publication, but you can 
give them ‘in confidence as background— 
“off the record,” so to speak—secure in 
the belief that they will be kept in con- 
fidence and equally sure that you will 
have prevented an erroneous story. 
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It may sound strange to you to hear 
anybody say that you can always trust 
a newspaperman to protect your confi- 
dence. That is not necessarily an invio- 
late rule. There are exceptions to every 
rule. But it is true that you can trust 
your confidence to newspapermen far be- 
yond the extent that you can to others, 
and almost invariably without regret. 


Not that newspapermen are more mor- 
al than others in this respect. It is 
simply that protecting their sources of 
information is their stock in trade. If 
they violate them, they lose them. So 
they are trained in keeping confidence. 


Reporters Welcome Help 


The handicap of the average news- 
paper reporter is the fact that he is not 
informed on banking and related sub- 
jects. And that is the banker’s oppor- 
tunity. If there is a story leaking out 
about something in your bank, count on 
it, the newspaper will get it. But it may 
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not get it accurately unless it gets it 
from you. 

Believe it or not, any newspaper re- 
porter will welcome sincere aid from a 
banker or anybody else who will help 
him present an accurate story based on 
facts and an understanding of them. 

Encourage the newspapermen of your 
community to stop in regularly. If you 
can build up a reputation among the 
newspapermen of your town for helpful- 
ness and dependability, you will have 
gone a long way toward the establish- 
ment of good press relations. And if the 
time ever comes that you need a “‘break” 
you will get it. We are all well disposed 
toward those who help us. 

Finally, a sound press relations pro- 
gram should contemplate one more thing. 
That is advertising. Banks like other 
business people in the community would 
do well to do their share in supporting 
the press. 

I don’t have to tell you what makes 
newspapers pay. They couldn’t exist in 
their present form without advertising. 
And who supports them, and incidentally 
profits from their advertising columns? 
Not the banks. It’s the rest of the busi- 
ness community. 

There’s another angle to this which I 
am going to put to you in the form of a 
question. How do you feel about the 
customers who patronize your bank? 
Don’t you cultivate them? Doesn’t their 
patronage make you feel well disposed 
toward them? 

Well, how do you suppose the news- 
paper organization feels toward those 
who patronize it? 


Mechanics of Newspaper Publicity 


Before embarking I should like to in- 
dulge in a review of a few basic princi- 
ples of mechanics of newspaper publicity. 

The first point is undoubtedly how to 
handle the reporter who comes in seek- 
ing information. Well, if you are not 
able to give him the information he seeks, 
the best way to handle him is to have 
him confer with the executive who has 
the matter directly in charge either in 
the presence of the publicity director or 
without his presence. In a really big 
bank, it is practically impossible for 
publicity men to speak authoritatively on 
all matters. It is a much better arrange- 
ment if the publicity director is a top- 
flight officer, and has the authority to 
speak. 

The basis of a good relationship with 
the press is a reputation for honesty, 
frankness and sincerity. Once you have 
established with the newspapermen of 
your town a reputation for those three 
qualities you will find them ready to ac- 
cept what you give them without ques- 
tion. Issue as publicity only such things 
as are genuine news. Don’t try to im- 
pose a lot of self-advertising on the press. 
If you want to boast, buy some advertis- 
ing space and do it there. 

Nothing will undo your efforts more 
than an excess of publicity notices. When 
the newspaperman begins to say, ““What, 
another blurb from the X Bank,” your 
publicity is on the down grade. Be 
“choosy.” Select the real news items and 
use them. 

There are two banks in our town which 
have the same advertising agency. Every 
week, for a long time, we used to get a 
release from both of them, always writ- 
ten in the same way, practically the only 
difference being in the name of the presi- 
dents used. 

Don’t play favorites. No matter what 
your friendships and preferences, treat 
all the newspapers alike. This does not 
apply, however, to special stories initi- 


William O. Douglas was elevated, on Sep- 
tember 21, to the chairmanship of the Se- 
curities and Exchange Commission, succeed- 
ing James M. Landis, who retired to become 
dean of the Harvard Law School. 
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ated by the newshawk. When one de- 
velops an idea and comes in to check it 
with you, that, by all the rules of the 
game, is his exclusive story. He is en- 
titled ‘to that ‘scoop for he originated it. 
All newspapermen respect that. 

If you have a release on a very im- 
portant subject or a complicated subject 
give the newspapers time to digest it. 
That is, place your release date and time 
at least 48 hours ahead. Better still, if 
you are particularly concerned about it, 
invite the reporters in, give them the 
written story and go over it with them 
carefully. 

I well recall the experience of the New 
York City NRA Code Committee several 
years ago. It worked for months. Fin- 
ally, at the eleventh hour, a draft was 
agreed upon and presented to the banks 
at a last minute general closed meeting 
of all the banks in the city. There was 
no time left. They had to adopt it. 


~ It was a document of some 50 pages 
and it was turned over to the newspaper 
reporters after its adoption at 5:30 in the 
evening. 

You recall the result. The headlines 
in the papers the following morning were 
so startling that General Johnson and 
President Roosevelt turned on the bank- 
ers, rejected the code they had adopted 
on the demand of the administration and 
used it to discredit them again in the 
eyes of the public. 


If the bankers committee had insisted 
on completing this work two days ear- 
lier, taken the newspapers into their con- 
fidence and conducted a two-hour class on 
the code for the reporters, one of the big- 
gest headaches the bankers had in 1934 
would have been avoided. 

In the town of Bryan, Texas, there are 
two newspapers. One of the banks there 
maintains three subscriptions to the Am- 
erican Banker. One is for the bank and 
one each for each of the newspaper edi- 
tors. The president of the bank says he 
considers it a good investment in educa- 
tion of the newspaper of his town. 


Don’t patronize or obviously cultivate 
the reporter. He is an independent cuss 
peculiarly sensitive to obvious cultiva- 
tion. 


Careful management 
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Make yourself available. Don’t be so 
“tied up” that you can’t be reached. Re- 
member, the press cannot wait. The 
time the reporter is seeking you is prob- 
ably the time he needs you. Help him 
out and by so doing help your bank out. 

But when you have news deal with the 
reporters. That is, handle it through 
them. Don’t go over their heads. You 
will destroy whatever constructive rela- 
tionship you have built up. Know the 
management too. Establish a friendly 
relationship with it as a background. 


News Releases 


You may think your bank is a busy 
place. But you have never seen a busy 
office unless you have seen a newspaper 
office. Day after day, night after night, 
the staff works against a series of “dead- 
lines.” Each edition has its own “dead- 
line” and everything for each edition 
must be completed before its “deadline.” 
It’s an eternal race with time, a constant 
contest between the clock and the man. 
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The newspaper staff hasn’t time to pon- 
der over publicity releases. It gets such 
a quantity of them every day that it is 
apt to be skeptical about them anyway. 

When the busy newspaperman is hand- 
ed a release from you, what does he want 
to see at a glance? 

Just three things. What is it about, 
who is it from, and when is it released? 
The answer to these three questions 
should be conveniently and immediately 
discernable at the top of your first page. 

The top right hand corner should carry 
the name of the organization or institu- 
tion sending it, together with its street 
address and the name of the individual 
executive, official or officer responsible for 
it. The top right hand corner should 
state when it is released. 

Then there should be a heading that 
tells what the item is about. Don’t mis- 
understand me. Don’t try to write the 
headline. You'll only annoy the news- 
paper which won’t use it anyway. 

If you had gone to a school of journal- 
ism you probably would have been taught 


that a newspaper story consists of five 
points, “What, Who, Where, When and 
How”, and that these five points should 
be covered in the first or lead paragraph. 
That is the basis of the old axiom that 
the story should always be told in the 
first paragraph and that anything that 
followed should be amplification. 


Don’t editorialize. A good news item 
from your bank should be practically de- 
void of adjectives. 


Consider The Pressure of Time 


Remember, the re-write man on the 
newspaper has none of the interest in or 
enthusiasm for the bank that you have. 
His interest is purely objective. Don’t 
clutter it with capital letters, underscor- 
ing and other devices employed for 
emphasis. 

It is not a bad idea to write more than 
you expect to have used. But at the same 
time exercise reason. The making up of 
a newspaper page is a high speed opera- 
tion in tailoring. The tail-ends of many 
stories have to be cut off in order to fit 
things in. Perhaps your release is all 
set up in type and the make-up man has 
to cut off some of it as well as some of 
others. He may simply lop off the last 
inch or two without stopping to read it 
and see what harm is done. Try to make 
your last paragraph or two of good, but 
potentially superfluous matter. 

Then there is the little psychological 
trick of the legal sized sheet of paper 
which everybody knows and yet, which 
still works. If your release will cover 
one and a half pages of letter-size or 
eleven-inch paper, it will only require one 
sheet of legal size of 14 inch paper. It 
is always a psychological advantage to 
get your story on one page. Never send 
out a single spaced release. Always 
double space it in order to leave room for 
editing between the lines. 

Never write on both sides of the sheet 
and if you send out printed matter in 
booklet form send two copies to each 
newspaper or press service. Every news- 
paperman cuts and pastes to save time 
and work. Besides, his pages of copy 
are often distributed among two or more 
linotype operators and two cannot work 
from the same sheet at once. 
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T is beyond question that the trust 

business of our country was patterned 
after the systems in England and the 
United States of America. About a cen- 
tury ago the trust idea was transplanted 
to the new world across the Atlantic, 
where it became industrialized by the 
progressive business men of the United 
States. Under their auspices the trust 
business, conducted along modern lines, 
has made striking development. Nor is 
it so many years ago that trust and the 
trust business as developed in England 
and America was introduced into our 
country. 

The World War brought on such a 
boom in Japan as has seldom been seen 
in modern times. Riding upon this wave 
of national prosperity, almost number- 
less security investment companies were 
born with the avowed object of making 
investments in securities, though in real- 
ity they were dubious imitations of the 
investment trust companies abroad. Most 
of these newly formed organizations 
were swept out of existence, as was 
foredoomed, by the international panic 
of the post-war period. All that these 
defunct institutions bequeathed to our 
economic circles is the name “trust com- 
pany,” as it was not until these security 
investment companies had come into be- 
ing that the term “trust company” be- 
came current in our country. 


Social and Economic Influences 


In 1923 the trust laws were codified. 
The object was to deal properly with or- 
ganizations of shady repute operating 
under the title of a trust company, and 
to inaugurate and enable the trust busi- 
ness, in a true sense, to operate on a 
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sound basis as in England and the United 
States. Such being the case, the history 
of the trust business in our country is 
traceable only as far back as the date 
that these codified laws came into being. 

The Trust Law and the Trust Com- 
pany Law, both enacted in 1923, were in 
large part modelled on the systems de- 
veloped in the United Kingdom and 
British India, as well as in various States 
in the United States of America. But 
enterprises follow different courses of de- 
velopment according as the social or econ- 
omic conditions under which they are 
placed, are fostered and grown, just as 
saplings of one and the same species will 
assume different forms according to the 
climatic and other natural conditions of 
the places they grow may differ. Like- 
wise, the trust business after being 
transplanted in our country has followed 
its own course of development, assuming 
a different form and shape. The trust 
business in England and the United 
States is concerned with the safe custody 
of property, its main duties being those 
of executor or administrator of wills. In 
addition, it may perform duties as guar- 
dian and may also accept both living and 
life insurance trusts and testamentary 
trusts. It is also within the scope of the 
business to take over the security right 
of debentures or make payment of cap- 
ital or interest on behalf of corporate 
trusts. 


Character of Property Trusteed 


What differentiates our trust business 
from that of other countries is the fact 
that our institutions seldom, if ever, 
take in trust any property in its complete 
and entire form under a will or contract. 
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This is because Clause 4 of the Trust 
Company Act, 1923, limits the kind of 
property to be accepted as trust estate to 
six classes and provides, in addition, that 
each of these six classes of property, 
when administered, shall be dealt with 
as individual trusts. (Refer to the By- 
law of the Trust Company Act, Form 
No. 7). 

These specified classes of property are 
(1) money, (2) securities, (3) obliga- 
tions, (4) movable property, (5) real es- 
tate and things thereon, (6) superficies 
and leasehold. It is also provided that, 
before movable property can be accepted 
in trust, specifications must previously 
be submitted to the authority in charge 
for approval. In addition to all these 
legal restrictions, high registration 
duties are imposed in the case of real es- 
tate. 

Because of these legal institutions, and 
also because will-making is neither an es- 
tablished nor a common practice in our 
country, property is seldom given in trust 
in its complete form. What is more, 
speaking of individual classes of prop- 
erty trust, it is rare that movable prop- 
erty, real estate, leasehold or monetary 
obligations are given in trust. Only two 
kinds of trust, money and securities, are 
generally practiced to any considerable 
‘ extent in this Empire. 

A general survey of the condition of 
the trust business in Japan during re- 
cent years may be made from the statis- 
tics of the Trust Company Association, 
which are given below. As the figures 
indicate, money and security trusts are 
in an overwhelming preponderance. It is 
this particular feature that gives direc- 
tion and character to the trust business 
in Japan as a financial or investing in- 
stitution. 


Money trust 
Trust fund other 
money trust 
Securities trust 
Monetary obligation trust 
Real estate trust 
Leasehold trust 16,000 
Total 2,242,588,000* 
(At the end of November, 1936) 


Y1,854,153,000 
than 
8,002,000 
340,954,000 
4,490,000 
34,973,000 


*The par value of a yen is approximately 83 cents. 
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Commingled Investment and Corporate 
Fiduciary 


Whoever places a fund with a trust 
company in Japan in the form of a 
money trust must observe two conditions: 
One is that such a sum must be not less 
than Y500, and the other, that the pe- 
riod of trust must be not less than two 
years. It will also be noticed that the 
trust deed stipulates that such a fund 
may be invested in various loans, depos- 
its to banks, Government or corporation 
bonds, or other securities. 


One who places a fund in trust will 
also find, besides the above mentioned 
three points, two clauses of importance 
in the deed: One is that of co-mingled 
investment of trust funds, and the other, 
that of the security for the trust fund 
principal. Under these stipulations the 
Japanese trust companies accept money 
trusts of large size for comparatively 
long periods of time, accumulate them in- 
to substantial capital, and, operating as 
large-scale financiers, offer the funds in 
the form of loans on the market or in- 
vest them in national and corporation 
bonds. 


Through such operations the compan- 
ies are enabled to distribute good trust 
dividends or profits among the beneficia- 
ries. Since the selection of the objects 
of investment and the decision on invest- 
ment or re-investment are left entirely to 
the discretion of the companies these fi- 
nancial operations may be conducted with 
a great measure of freedom and have the 
advantage of prompt action. What is 
more, the trustors may rest perfectly as- 
sured as to their money in trust because 
of the security which the companies, 
equipped with large capital and high 
credit, offer for the trust fund principals. 


Phenomenal Growth of Money Trusts 


The trust business of Japan as an in- 
stitution, as in the cases of Great Britain 
and the United States, serving as a guar- 
dian of property under a will or a living 
contract, has undoubtedly been unsuccess- 
ful; while, on the other hand, in the field 
of money trusts, marked by unique fea- 
tures, the business has made phenomen- 
al development. 





TRUST COMPANIES 


in AMERICAS 
INDUSTRIAL CENTER 


When corporations and 


individuals move from 
your city to the Newark territory, 
give them a letter of introduction 


to New Jersey’s largest bank. 


FIDELITY UNION ' 
TRUS CO) PANY 


NEWARK ORANGE 


MEMBER...FEDERAL R ERVE SYSTEM...-~» 
FEDERAL DEPOSIT INSURANCE CORPORATION 


Constituted as it is, the business pro- 
vides an institution not unlike that of an 
investment trust, which eliminates all 
hazard of loss of principal to the benefit 
of trustors. The business has also been 
so developed as to offer long-term capital 
in abundance for the benefit of industry 
with the result of serving highly useful 
purposes in financially aiding industrial 
activity. 

When the trust institution of English 
origin was transplanted to America 
across the sea, it developed into a great 
enterprise functioning within the modern 
capitalistic structure of that country as 
a custodian, manager, and administrator 
of property. When the same trust busi- 
ness again crossed the sea and was trans- 
planted in Japan on the other side of the 
Pacific, it made wonderful development 
as a financial institution comparable in 
importance with banks and insurance 
companies. 

It must be said, however, that the 
trust business of Japan can hardly be 
considered to have attained 


its full 
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growth. Our well-advised people en- 
gaged in the trust business consider its 
career to date as only the first period of 
development in the field of monetary fi- 
nance, and look forward to a second and 
a third period of growth and progress. 
The Trust Company Association has or- 
ganized a committee on the innovation of 
the trust institution, which is giving its 
whole-hearted attention to the future de- 
velopment of the trust business. 

While it is difficult to predict what new 
lines our trust business will follow in the 
course of this development, it is at least 
certain that the business will not be con- 
tent to confine its activity to financial 
lines as it has done in the past by con- 
centrating its main efforts on money 
trusts. It seems also very probable that 
efforts will be made to extend operations 
in the realm of investment trust and 
trust of property other than money so as 
to develop the business to its fullest ex- 
tent. When work is directed along those 
lines, the future of our trust business 
must be called very promising indeed. 











Young Lawyers and Fiduciaries 


TRESSING the importance of sound 
S relationships between law and bank- 
ing, Leslie G. McDouall, vice president 
and trust officer, Fidelity Union Trust 
Company, Newark, N. J., welcomed newly 
admitted attorneys and counsellors of the 
New Jersey Bar, pointing out that the 
corporate fiduciary i's the lawyer’s friend 
in his work of conserving clients’ wealth. 
In illustration, Mr. McDouall stated: 


“An active trust executive becomes a 
clearing house of ideas in these matters. 
Hardly a week goes by that I am not 
asked by members of your profession to 
review wills and trust agreements, pre- 
pared by them, wherein my company is 
being named in a fiduciary capacity. Why 
is this done? I believe the purpose of it 
is to obtain the benefit of group expe- 
rience and judgment, so that the client 
may profit hereby. 

“Assume that I am now reviewing a 
will prepared by counsel in which my 
company is being named as one of the 
executors and trustees. After the usual 
provisions for the payment of debts and 
also for specific gifts and legacies, the 
will directs the following: 


“All the rest, residue and remain- 
der of my estate I direct to be held in 
trust, to invest and re-invest and col- 
lect the income therefrom and pay over 
and dispose of the income as follows: 

“One-half thereof to my beloved 
wife— 

“ ‘One-quarter thereof to my beloved 
son— 

“ ‘One-quarter thereof to my beloved 
daughter.’ 


“Next follow the usual provisions, that, 
upon the death of the wife the income is 
to be paid in equal shares to the son and 
the daughter. It is also provided that 
the principal, on the death of the wife, 
is to be paid over and distributed, share 
and share alike, to each of the children 
upon their attaining thirty years of age 
and, should they die before attaining that 
age, to pay over the share of the one so 
dying to his or her issue, etc. 


“I believe that such directions in a 
will meet every legal test that any fair 
minded person could apply, but I stop to 
ask the question—‘Is it always a prac- 
tical provision?’ I think not, for several 
reasons. My experience in trust work 
clearly indicates to me that an absolute 
direction to pay income to a wife or child 
is unwise because of the possibility of 
the beneficiary becoming incapacitated. 
Under a provision such as I have out- 
lined, it would be necessary to apply to 
the court to have a guardian appointed 
to receive the income of the incapacitated 
beneficiary. Many men with whom I have 
discussed this matter have told me that 
they would not want some relative of 
their wife to handle her finances and have 
wondered how it could be arranged so 
that the appointment of a guardian would 
not be necessary. I believe it could be 
avoided if the will provided for and di- 
rected the trustees as follows: 


“*To pay to or expend for and on 
behalf of my beloved wife one-half of 
the income for and during the term of 
her natural life.’ 


“I have known of many cases where 
such a direction would have been most 
helpful and saved a great deal, not only 
of expense, but embarrassment and fam- 
ily difficulties.” 

Continuing, Mr. McDouall showed how 
the. corporate fiduciary can be of great 
value to the lawyer and his client in the 
field of taxation. Further, he declared 
that “the banker is a clearing house of 
ideas—the credit files of any bank are a 
veritable storehouse of information. Your 
clients will seek your opinion upon many 
matters on which your banker can and 
will give you constructive and valuable 
advice.” 

ee 

“We have no time to waste, if our schools 
are not to go on delivering, year by year, 
fresh hordes of ignorant, unbalanced, uncrit- 
ical minds, at once suspicious and credulous, 
weakly gregarious, easily baffled and easily 
misled, into the monstrous responsibilities 
of this present world.”—H. G. Wells 
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Developing Trust New Business 





Trust Advertising Offers Many Avenues of Approach 


ARKETING cigarettes is no simple 

task—as has been proven by the 
many once popular brands now non-exis- 
tent. With all the flagrant use of su- 
perlatives and exaggerated phrases in 
their advertising, the manufacturers are 
still confined to a relatively few ap- 
proaches. Millions of dollars are expend- 
ed annually for new and even freak ideas. 
All this, mind you, to publicize a product 
everyone has already read all that could 
be said of it. 


Fortunate folk, you Trust advertisers! 
Although trust services are more difficult 
to sell than cigarettes the selling can be 
approached from a variety of angles. 
Consider the many ways executorship 
alone can be advertised; there is the 
make-your-will angle, the tax angle, the 
life-insurance angle and others too nu- 
merous to enumerate here. By its in- 
herent versatility trust service offers 
more advertising and publicity approach- 
es than almost any other product or ser- 
vice. 

Because of such versatility it is pos- 
sible to present a continual change in 
ideas, avoiding the necessity of plugging 
away month after month on the same 
theme with only a change in testimonial 
to have one week’s copy differ from an- 
other. Just how often advertisements 
are passed by because the sameness sug- 
gests that one has already read it is dif- 
ficult to determine; however, expert opin- 
ion believes it to be far too often. 

Although it has been proven that a 
second and third repeat of an exception- 
ally good piece of trust newspaper adver- 
tising often brings better results than 
the first, to continue this practice for a 
month would kill all reader interest in 
your institution’s advertising. 

Accepted is the principle that a defin- 
ite style of layout is desirable for finan- 
cial advertising. It is well to have a 
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distinctive style so that at a glance your 
institution is associated with the adver- 
tisement. However this style should be 
flexible and adaptable to varied uses. 

Among our leading trust company ad- 
vertisers a logotype of the bank’s name 
has been adopted and there is seldom 
any variance of the type faces and bor- 
der. These are sufficient to identify your 
institution but still lend a flexibility for 
every purpose. 

The following trust promotional pieces, 
varied in thought and selling approach, 
are illustrative. 


a 


She could not refuse—but 


the Estates Officer did 


He was her only brother . . . and he want- 
ed money for a business venture. But, if 
he failed, she and the children would be left 
without an adequate income .. . Fortunate- 
ly her husband had forseen such a situation 

. and left her inheritance in trust—be- 
yond the reach of relatives. 

Ties of family and friendship may make 
it difficult for your heirs to refuse requests 
for “loans” ... or to disregard well-meant 
but unsound investment advice. 

Ask one of our officers about the advan- 
tages of creating a trust in your will, at 
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least in respect to a part of your estate, 
and naming The Royal Trust Company your 
Executor and Trustee. 


THE ROYAL TRUST COMPANY 
OL? Law 

The Berks County Trust Company, 
Reading, Pa., utilizes a unique method 
to impress readers with the bank’s solid- 
ity on its forty-seventh anniversary. The 
copy contains facts in, which Mr. Aver- 
age Citizen is interested. One is led in- 
to reading about the institution by seek- 
ing information about local conditions. 

The illustration and excerpt follow: 


S AL YEARS OF STRENGTH 7 





Not LUCK\S32 
but J DETERMINATION! 


The newspapers report that employment 
in Reading has recently passed the peak of 
1929. 

1929! Late in 1929, when business and 
banking were riding high, when business 
men, many of them, were watching the stock 
market and not their business—and bank- 
ers, many of them, were looking to im- 
mediate returns and not to safety—the 
clouds were slowly gathering in the East 
over Wall Street.*** 

Then one gloomy day late in October, 
1929, the full force of the depression struck 
—the worst crash in our history. The aver- 
age stock in the New York Market dropped 
to one-tenth of its 1929 high.*** Business 
and banks were strained to their very foun- 
dations. Only two of the original Reading 
Banks survived the depression. 

Had it not been for the strength and con- 
servatism of these two Banks, what would 


have become of Reading business? For 
years they alone supplied cash and credit— 
tne life blood of business. 

We make this statement on the FORTY- 
SEVENTH ANNIVERSARY of this institu- 
tion because experience would seem to indi- 
cate that the uncertainties of the past may 
be repeated in the future. The intention 
and determination of this Institution is to 
develop even greater strength so as to be 
able to serve its clientele under all condi- 
tions, with the same safety and protection. 
. For forty-seven years—or every banking 
day since July 10th, 1890, when the Schuyl- 
kill Valley Bank was opened—this company, 
through its predecessors, has served the 
people of Berks County. 


PL? \ Zea 
The Industrial Trust Company, Provi- 
dence, R. I., is known both by its illus- 
trations and layouts. Illustrations are 
effective hedges against monotony. 


+ te 


YOUR WILL... . or the rigid rules of the law? 


. @ Will expressing your person: 
impersonal plan of the law? 
If you neglect to make @ will, your entire 
he promptly distributed! according 
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Powtuctet Tunes, Jaty 2 p Oe Sum. July 2 


Prool trom a 
LARCHAR-HORTON CO. 
Advertsing | 





The Granite Trust Company, Quincy., 
Mass., devotes No. 30 of a series of ad- 
vertisements to the following: 


“Yesterday’s Investment May Be Today’s 
Speculation” 


Securities purchased a short time ago and 
then considered a sound investment may 
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now, due to changed conditions, be specula- 
tive. 

A competent investment man may be ask- 
ed about a bond and approve its purchase, 
yet if consulted just a few months later, he 
might recommend its sale. 

Conditions are constantly changing. There 
is no substitute for continuous supervision. 
Talent and specialized knowledge can de- 
crease risk and increase return. 

Few individuals can do an effective job 
of analyzing their own securities. Few have 
sufficient holdings to engage an investment 
analyst themselves. 

Fortunately there is an inexpensive al- 
ternative. You can turn your investment 
problems over to the Trust Department of 
the Granite Trust Company. You will then 
have the benefit of the group judgment of 
an experienced investment personnel and 
Trust Committee. 


a 


The United States National Bank, 
Portland, Ore., has distributed a little 
booklet entitled— 


Estate Taxes — Gift Taxes 


Pertinent information is used for the 
text which unassumingly is a strong 
argument for a corporate trustee. Ex- 
cerpts follow: 


Whatever expectations the future may 
hold, lower taxation is not one. *** 

Changing financial conditions, rising taxes 
and other vicissitudes of family fortune in- 
troduce new factors, the most disturbing of 
which is the threat of mounting taxa- 
tion. *** 

Estate taxes are payable in cash within a 
specified time. If the estate holdings hap- 
pen to be real estate or other assets of a 
non-liquid nature, some plan should be de- 
vised whereby the necessary cash can be 
realized without sacrificing the estate assets 
at a forced sale. *** 

Life insurance for the payment of taxes 
is a very common plan, but life insurance 
payable to an estate is taxed the same as 
cash. On the other hand, life insurance 
payable to a corporate trustee under a sim- 
ple life insurance trust agreement or other 
named beneficiary is tax free except as to 
federal requirements, where the exemption 
is limited to $40,000. *** 

The use of a trust has many advantages, 
not the least of which is the reduction or 
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elimination of one or more sets of taxes 
and administration expenses. FOR EX- 
AMPLE, on the death of a husband trans- 
ferring his property to his wife by will, his 
estate pays both estate taxes and the cost 
of probate proceedings. On the death of 
the widow a second set of estate taxes and 
administration expenses (with certain lim- 
ited exceptions) becomes payable out of 
what is left of the original estate. This 
succession of taxes and probate costs tends 
to consume family property. *** 

These brief remarks by no means cover 
the field of Estate and Gift Taxes, but if 
we have aroused in the reader a determina- 
tion to seek the advice of experienced coun- 
sel and without delay to plan the distribu- 
tion of his estate in a way that will mini- 
mize tax burdens, either by a _ properly 
framed trust or a well planned will, we have 
accomplished our purpose. 





Atlanta Organizes Insurance Trust 
Council 


The organization of the Atlanta Life 
Insurance and Trust Council was com- 
pleted on September 17. 

James C. Shelor, trust officer, Trusz 
Company of Georgia, was elected presi- 
dent of the Council. Other officers serv- 
ing with Mr. Shelor are: R. L. Foreman, 
Jr., General Agent Mutual Benefit Ins. 
Co. of New Jersey, vice president; Ed. 
S. Gay, assistant trust officer, Fulton Na- 
tional Bank, secretary; Edwin McCarty, 
special agent, New England Mutual Ins. 
Co. 

President Shelor announced the first 
meeting was enthusiastically attended by 
both the life underwriters and trust men 
with practically every insurance agency 
invited being represented. 


O——— 


Executor—1937 Model 


In one of his recent stump speeches, Ex- 
Mayor McNair of Pittsburgh is reported 
as being a keen strategist in holding the 
attention of his street corner audience with 
such morsels of penetrating and realistic 
information as the following: 

“Do you know what an executor of an 
estate is? 

“Well, he’s the guy who, when you die, 
collects all your money and takes it down 
to Washington.” i 





Open Horum 


A Clearing House of Fiduciary Views and Comments 





Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Citations 
Dear Sirs: 

The article in the July issue of Trust 
Companies entitled, “Close Corporation 
Headaches,” illustrates perfectly that 
references to law cases without citations 
are utterly valueless. 

The article in question is about three 
pages long. Only three or four refer- 
ences are made to law cases, but the cita- 
tions nowhere appear. For example, on 
page 28 it is said: “It is interesting to 
note this comment from a ruling case in 
New York:...” “Recently in New York, 
the courts held...” On page 30 the 
statement appears: “Even where the will 
directed that the business be continued, 
the New York courts have held...” 

Conversely, I call your attention to two 
articles in the same issue, “Trusts of Life 
Insurance Proceeds,” and “Limitations 
on Powers of Appointment.” Both of 
these articles give citations. I earnestly 
hope that hereafter no article referring 
to legal cases will appear without cita- 


tions. 
George I. Devor 
Attorney at Law, Los Angeles, Calif. 


Surcharge Insurance 


To the Editor: 

All legitimate business is faced with 
the growing menace of Strike Suits. 

In the field of Corporate Fiduciary 
Service, as pointed out by Varian S. 
Green in August Trust Companies, both 
the Courts and Congress are seeking to 
impose a stricter rule of responsibility 


upon Corporate Fiduciaries than upon in- 
dividuals. 

No matter how careful Corporate Fidu- 
ciaries may be to avoid troubles growing 
out of this stricter standard, they may 
nevertheless find themselves drawn into 
the Courts by “Strikers” who, encouraged 
by the possibilities of getting a substan- 
tial settlement, if not an actual judgment, 
may gang up and claim fantastic dam- 
ages. Reserves for contingencies are go- 
ing to be needed as much for the heavy 
legal expenses involved as for paying 
any actual judgments or settlements that 
may result. 

The cheapest way from the tax stand- 
point to create Reserves for Contingen- 
cies, especially when they may not be 
translated into actual losses until many 
years have elapsed, is through the pur- 
chase of Insurance or Indemnity Con- 
tracts to the extent that such contracts 
may be actually available. 

S. A. Coykendall, Jr. 

S. A. Coykendall & Co., New York. 


Freehold 


Dear Sir: : 

Thank you for permission to use in 
Freehold, various excerpts from the ar- 
ticle by E. F. Lawrence on Trust Com- 
pany Investments appearing in your 
magazine. These excerpts appeared on 
pages 217 and 218 of the September 15 
issue, a copy of which I am sending you 
under separate cover. 

Laurin J. Zorn, Editor 


Freehold, The magazine of Real Estate, published 
by the National Assn. of Real Estate Boards. 
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Trust Business In Louisiana 


Its Civil Law Background—Effect of Repeal of Trust 
Company Act 


BLANTON K. DORMAN 
First National Bank, Shreveport, Louisiana 





This is the first of a series of theses submitted by recently graduated 
students of the trust major class in partial fulfillment of the require- 
ments of The Graduate School of Banking of the American Institute of 
Banking, which are to be excerpted and published in succeeding issues of 
Trust Companies Magazine.—Editor’s Note. 


HE nearest thing to the ordinary 

trust in the civil law is the fidei com- 
missum, by which property is given to 
one person who is bound by the terms of 
the gift to give it to another, or to return 
it to the donee.! Another civil law de- 
vice which closely resembles one form of 
the trust is the substitution or substi- 


tuted heir, by which the immediate donee 
is obliged to keep the title of the legacy 
inalienable during his lifetime, to be 
transmitted at his death to a third per- 
son designated by the original donor or 
testator.? 


1. Suce’n of Hall, 141 La. 860, 75 So. 802. 
2. Suee'n of Reilly, 186 La. 347, 67 So. 27. 
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Long before the compilation of the 
Code Napoleon the substitution had been 
prohibited as an unlawful form of fidei 
commissa in both France and Spain. The 
compilers of the Civil Code of Louisiana 
in following the French code have been 
thought by some to have overlooked the 
distinction between fidei commissa in 
general, and those reprobated by law; 
while others have sought to show that it 
was never intended that the Louisiana 
code should prohibit all fidei commissa, 
and suggest that the distinction was lost 
in the translation of the code from the 
French in which it was originally writ- 
ten. Be that as it may, the code as 
adopted provided that “Substitutions and 
fidei commissa are and remain prohibit- 
ed.” The same article of the Code, 
which corresponds to Art. 896 of the 
Code Napoleon, goes even further in the 
case of substitutions and provides that 
every such disposition is null, “even with 


regard to the donee, the instituted heir, 


or the legatee.’””® 

Whether the prohibition was intended 
to apply against the creation of trust es- 
tates generally, regardless of their pur- 
pose and effect, is a moot question. In 
most of the relatively few decisions which 
have been rendered on the question, any 
doubts which the courts may have held 
have been resolved against the establish- 
ment of trusts generally. 


Judicial Outlawing of Trusts 


The most celebrated case is that of the 
Succession of Franklin, supra. This was 
the first time the question of the valid- 
ity of the common law trust had been so 
squarely presented to the Supreme Court 
of Louisiana. That tribunal handed 
down a history making decision declaring 
that no trust estate created in Louisiana 
had ever been recognized as a legal ten- 
ure; that trust estates cannot be recog- 
nized in this state, nor their title en- 
forced by its courts; that the attempted 
creation of a trust with property located 
in Louisiana was an attempt to estab- 
lish a tenure of property unknown to the 
laws of Louisiana, highly inconsistent 
with their spirit, creating an entail, and 
substantially involving in a very aggra- 
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vated form a fidei commissum and sub- 
stitution. 

The decision in this case has been fol- 
lowed consistently in later cases involv- 
ing trusts, fidei commissa and substitu- 
tions,® except in those instances in which 
such decision and/or the prohibitory ar- 
ticle have been modified by subsequent 
legislation. 


Subsequent Trust Legislation 


The natural and inevitable effect of the 
decision in the Franklin case was to dis- 
courage testamentary gifts for education- 
al and benevolent purposes. In order to 
encourage bequests for public benefac- 
tions, an act was passed in 1882 provid- 
ing for bequests and donations of prop- 
erty, of every kind or description, to trus- 
tees for educational, charitable or liter- 
ary purposes. The act further provided 
that the provisions of Art. 1507 of the 
Civil Code, and other laws relating to 
fidei commissa and substitutions should 
not apply to such donations and bequests, 
nor to the trustees and institutions to 
which they were made.* 

The next legislative step in the process 
of modifying the codal abhorrence of 
trusts was the passage, in 1902, of an aci 
authorizing banks to act in various fidu- 
ciary capacities, “to accept and execute 
trusts and agencies, and to act as execu- 
tor, administrator, syndic, receiver, cur- 
ator, tutor, trustee, or assignee”, under 
appointment by “any person, or any court 
of this or any other State, or of the 
United States”, in the same manner, to 
the same extent and under the same con- 
ditions as natural persons.® The act also 
provided, however, that nothing therein 
contained should be construed as author- 
izing any agency or trust contrary to 


in dissenting opinion in 
7 La. Ann. 395. 
Art. 1520. 


3. Justice Preston, 
Suce’n of Franklin. 
4. Revised Civil Code of Louisiana. 
5. La. Revised Civil Code. op.cit. 
6. Partce v. Hill. 12 La. Ann. 767 (1857); 
Perin v. MeMicken. 15 La. Ann. 154 (1860); 
Suce’n of Beauregard. 49 La. Ann. 1176, 22 
So. 348. (1897); Suece’n of Kernan. 52 La. 
Ann. 48, 26 So. 749. (1899); Swuce’n of 
LeBlane. 128 La. 1055, 55 So. €72 (1911): 
Marks v. Loewenberg. 143 Ta. 196, 78 So. 
444, (1918); Wilbert v. Wilbert. 155 La. 
197, 99 So. 36. (1923). 
Act No. 124 of 1882. 
Act No. 45 of 1902. 
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public policy, or seeking to place prop- 
erty in the state out of commerce, in con- 
travention of the laws of inheritance, or 
the prohibitions against fidei commissa 
and substitutions. 


Recognition of the fact that banks and 
trust companies are peculiarly well quali- 
fied by the nature of their organization, 
supervision and regulation to undertake 
appointments of a fiduciary nature was 
doubtless responsible in some degree for 
the passage of an act in 1910 providing 
that no corporation, except banking cor- 
porations under the supervision of the 
State Bank Examiner, should thereafter 
be chartered with the word “trust” as a 
part of its corporate name.®. In 1918 the 
legislature went one step further and en- 
acted a law expressly providing that al! 
banks for which a charter is thereafter 
issued, or whose charters are thereafter 
amended, must incorporate the word 
trust as a part of their corporate 
names. 1° 


The Trust Act of 1920 


Not until 1920 did the proponents of 
the trust idea succeed in securing pas- 
sage of any law establishing legality of 
any private trust estate for the benefit 
of individuals, generally referred to as 
the “Louisiana Trust Act.’’?! 

This act, although entirely inadequate 
for the assimilation of the common law 
trust into the legal system of Louisiana, 
was nevertheless a radical departure 
from the law of the Civil Code as it had 
been theretofore interpreted. It did not 
repeal the prohibitory articles of the 
Code relating to fidei commissa and sub- 
stitutions, except to the extent of pro- 
viding (in the same manner as Acts 124 
of 1882, and 72 of 1918, which author- 
ized charitable trusts) that the provi- 
sions of the Civil Code, and other laws 
of the state relative to substitutions, 


9. Act No. 144 of 1910. 
10. Act No. 70 of 1918. 
. Act No. 107 of 1920. 
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fidei commissa and trust dispositions 
should not apply to the donations in trust 
authorized by the Act. 

The authority for the creation of trust 
estates was contained in the first sec- 
tion, which provided: 


“That it shall be lawful for anyone to 
make a donation inter vivos or mortis 
causa of any kind of property, and of 
any amount, whereby an individual or 
individuals, or a bank or banks .... 
are designated as trustee or trustees.” 


The duration of trusts authorized by 
the act was expressly limited to a pe- 
riod of ten years from the date on which 
any such trust should become effective, 
except in case the beneficiary should be 
a minor, in which case the trust might 
continue until such minor should reach 
the age of 31 years. This limitation is 
identical with a provision of the state 
constitution. 


The act contained only meager pro- 
visions relating to the administration of 
the trust, the duties and liabilities of the 
trustee, and the rights of the benefi- 
ciary. It was entirely silent on many 
questions such as spendthrift provisions, 
principal and income and apportionment, 
etc., indicating that very little attention 
was devoted to its drafting. Such was 
its brevity that the entire act including 
introductory clause and eight short sec- 
tions was contained in two pages of or- 
dinary print. 


Fifteen Years of Trust Progress 


No survey has ever been made to as- 
certain the total number or the dollar 
volume of trusts established in Louisiana 
pursuant to the Trust Act of 1920. There 
is ample evidence, however, to be found 
in the probate records of the various 
District courts of the state to show that 
testators were quick to respond to the 
privilege conferred by the act. The ex- 
perience of those trust institutions con- 
sulted in connection with this study in- 
dicates that in the beginning testamen- 
tary trusts (donations mortis causa) 
were much more popular than living 
trusts (donations inter vivos), but that 
as time passed there was a noticeable 
and constant increase in the ratio of 
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living trusts to testamentary trusts. This 
was doubtless due in part to increasing 
income, estate and inheritance taxes, and 
in part to increasing and satisfactory ex- 
perience with trusts as a whole. 

On the whole the record of the admin- 
istration of trust estates created pur- 
suant to the Trust Act is one of which 
the trust institutions of the state may be 
justly proud. The act itself was so brief 
and some of its provisions so indefinite 
that considerable uncertainty necessarily 
resulted regarding many questions of 
trust administration. In spite of this 
the record of Louisiana trustees is un- 
marred by litigation with beneficiaries 
over losses, real or imagined, resulting 
from breaches of trust. Indeed there is 
almost a total absence of decisions re- 
lating to the duties and powers and li- 
abilities of trustees, which should inspire 
an abundance of caution in the adminis- 
tration of existing trusts. 


Repeal of the Trust Act 


Under these circumstances it is most 
difficult to assign a satisfactory reason 


for the repeal of the act which came, 
almost without any warning, at the third 
extraordinary session of the legislature 
in 1935. The repealing act!* not only 
made the establishment of trusts unlaw- 
ful thereafter, except when established 
strictly for educational, charitable or re- 
ligious purposes, but also attempted to 
make the prohibition retroactive to the 
extent of terminating trusts which had 
been established and were under admin- 
istration at the time such repealing act 
became effective. 


The Supreme Court was not long in 
declaring the repealing act unconstitu- 
tional in so far as it was intended to have 
a retroactive effect upon trusts estab- 
lished prior to its passage. The result 
of that decision is to maintain the ad- 
ministration of trusts which were under 
administration at the time the repealing 
act became effective. The effectiveness 


12. Section 16 of Constitution of 
Louisiana. 

13. Act No. 7 of the 3rd Extraordinary Session 
of 1935. 

14. Succession of Manning, 185 La. 


So. 68. 


Article IV, 


894, 171 
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of the remainder of the repealing act in 
so far as it prevents the establishment 
of private trusts thereafter has been gen- 
erally accepted. 

This revocation of the authority for 
the establishment of trust estates by 
donations mortis causa and inter vivos 
left the impression in some quarters that 
trust institutions might be forced to dis- 
continue their trust departments and re- 
tire from the trust business altogether 
on account of loss of revenue resulting 
from loss of this particular type of trust 
account. This erroneous impression re- 
sulted from an over-estimate of the pro- 
portion of total revenue derived by trust 
departments from such trust accounts. 
It must be remembered that a number 
of banks in the state had established 
trust departments long before the pas- 
sage of the Trust Act, and these depart- 
ments had developed a considerable vol- 
ume of trust business of other types than 
that specifically authorized by that act. 


Development of Other Trust Business 


A layman might well ask what kinds of 
trust business can be done under a sys- 
tem of law which prohibits trusts gen- 
erally. As a matter of fact there are 
almost as many kinds as in the common 
law states. Some of these of course are 
somewhat different in application from 
methods employed in common law states 
for the same purpose, while others dif- 
fer from corresponding common law re- 
lationships principally in the respective 
names assigned to them. 

Dr. Lepaulle, a noted avocat of France, 
describes the principal civil law tech- 
niques which create a fiduciary relation- 
ship, and accomplish to a certain extent 
most of the purposes of the common law 
trust.15. Most of these civil law meth- 
ods are well known in Louisiana, where 
they have been in common use for more 
than a century. The best known of 
these are the following: 


1. Tutula, which includes the tutorship 
of minors and the curatorship of in- 
terdicts, incompetents, and vacant suc- 
cessions, and corresponds to the guar- 
dianship and committees of the com- 
mon law. 

2. Contracts for the benefit of third par- 
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ties, which correspond with certain 
types of common law trust. 

. Mandates and deposits, which bear 
some resemblance to the power cou- 
pled with an interest of the common 
law. 


In addition, there is the settlement of 
the estates of decedents as executor or 
administrator, in which capacities their 
rights, responsibilities and remuneration 
compare favorably with those prevailing 
in like cases in other states. Agencies, 
custodianships, and escrows are also as 
common in Louisiana as elsewhere. 


A sufficient volume of such other trust 
business has been secured by well estab- 
lished trust departments in the state, 
that their continued operation is not ser- 
iously threatened by the loss of one par- 
ticular type of trust business resulting 
from the repeal of the Trust Act. 


Pierre Lepaulle, “An Outsider’s View Point 
of the Nature of Trusts’. Cornell Law Quar- 
terly for December, 1928. Viol. XIV No. 1, 
p. 52. 
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Corporate Trusts 


We must not overlook the growing im- 
portance of corporate trust business, 
which from a legal standpoint is on an 
even keel with similar business in com- 
mon law states. Trust institutions in 
the larger cities of the state have devel- 
oped a considerable volume of corporate 
trust business in recent years, and are 
deriving increasing revenues from ap- 
pointments as trustees and depositary in 
connection with the issuance of bonds 
and other securities; as transfer agent 
and registrar for stock and note issues; 
as paying agent; as trustee and deposi- 
tary in bankruptcy, receivership and re- 
organization proceedings; and in other 
capacities for the service of corporations 
generally. 


Until 1935 there was no recognized 
prohibition or reprobation of any type of 
corporate trust business. Immediately 
after the repeal of the Trust Act, and be- 
fore the decision in the Manning case 
declaring the retroactive feature of the 
repealing act unconsiitutional, the Su- 
preme Court rendered a decision so ad- 
versely affecting one form of corporate 
trust business as to cause some concern. 


The case was a suit brought by an: in- 
dividual as trustee for certain creditor 
insurance companies of an insurance 
agency, under an agreement executed 
within the state prior to the repeal of 
the Trust Act. That law was repealed 
while the case was pending, and the de- 
fendant filed an exception of no right nor 
cause of action, based upon the invalid- 
ity of trusts in general as a consequence 
of the repeal. 

The court declared that: 


“Common law trust estates, in the ab- 
sence of appropriate legislation, will not 
be permitted to be created in this state 
by court decisions, and titles “legal” and 
“equitable”, tenures alien to the civil law 
will not be permitted to be established 
thereby and vested in different per- 
sons.”16 (Italics ours.) 


Although the subsequent decision in 
the Manning case above mentioned doubt- 
less protects the validity of agreements 
establishing this form of trusteeship, 
which were executed prior to the repeal- 


ing act, the status of such agreements 
subsequently executed represents one of 
the many uncertainties obscuring the iu- 
ture of trust business in Louisiana. 


Uncertainties Due To Revocation of Trust 
Law 

Considering the circumstances preced- 
ing and surrounding the repeal of the 
law under which countless testators had 
enacted their own personal laws for the 
disposition of their estates, it is extreme- 
ly doubtful that the legislators were 
given any opportunity prior to the pas- 
sage of the repeal, for any serious con- 
sideration of the far-reaching effect of 
such a wholesale invalidation of count- 
less wills and agreements. With oppor- 
tunity for consideration, these represen- 
tatives of the people would not have been 
so foolish as to imagine that the blow 
would fall upon trust institutions and 
trust men alone; with reflection they 
must have sensed the danger in thus can- 
celling at a single stroke the careful 
plans which a large number of the state’s 
most intelligent citizens had worked out 
with judgment and foresight for the wel- 
fare of their families; with deliberation 
they would not have overlooked the fact 
that many of these citizens, in the very 
nature of things, might be denied the op- 
portunity of revising and adjusting those 
plans to fit the changed requirements of 
the law. 

Only a trust man who has faced the 
necessity can realize how difficult it is 
to secure the necessary action on the part 
of testators to save their testaments from 
nullity resulting from any change in the 
law, and especially a change made so 
quickly as to permit no dissemination of 
advance information. Of those who do 
finally remake their wills, a number are 
led by misinformation, or inadequate in- 
formation, to believe that the law which 
prevents a trust institution from acting 
as trustee under the provisions of their 
former wills also prevents such institu- 
tions from serving as executor under sub- 
sequent testaments. 

Such vexing questions as whether a 
bank appointed as executor under a will 
setting up a trust would lose such ap- 


16. Buck v. Larcade, 183 La. 570, 164 So. 593. 
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pointment through the failure of the tes- 
tator to revise such will, and would the 
result be the same regardless of whether 
or not such bank had been named as 
trustee also, indicate the impossibility 
of accurately determining the losses 
which trust institutions sustained as a 
consequence of the repeal. 


There are also serious questions raised 
by the repealing act regarding adminis- 
tration of existing trusts. The require- 
ments of the Trust Act for the appoint- 
ment of a successor trustee before the 
resignation of a trustee originally ap- 
pointed could take effect, leave some 
doubt as to whether a trustee may resign 
from an appointment which became ef- 
fective prior to the date of repeal. 


Status of Life Insurance Trusts 


Perhaps the greatest uncertainty of all 
is that which surrounds the present 
status of life insurance trusts, particul- 
arly those which were executed prior to 
the repeal of the trust law, but which 
have not yet been matured by the death 
of the insured. There was more than a 
little doubt as to the possible effect of 
such contracts even during the period 
in which the trust law was in full force 
and effect, due to the failure of the law 
to provide for the creation of a trust in 
any manner except by means of dona- 
tion; and such doubt has been by no 
means dispelled by the revocation of the 
trust authority. 

One of the most interesting theories 
regarding the legal nature of life insur- 
ance trust agreements, however, holds 
that such agreements and the disposition 
of the insurance proceeds provided there- 
by have never been subject to either the 
provisions of the Civil Code relating to 
donations, nor to the ten year limitation 
of trusts prescribed by the Constitution 
and the Trust Act.1* 


Need For Trust Service 


It is becoming increasingly apparent, 
even in Louisiana, that the creation and 
administration of trust estates is abso- 
lutely essential under the capitalistic sys- 
tem which forms the present organiza- 
tion of society. The complexities of mod- 
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ern civilization require innumerable fidu- 
ciary relationships for the security and 
certainty of enjoyment of many of the 
modern forms of property. 

At the time of the compilation of the 
Code Napoleon most of the world’s prop- 
erty was in tangible form. When the 
Civil Code of Louisiana was adopted in 
1808, the wealth of the people of the Ter- 
ritory consisted chiefly of land and slaves, 
and other chattels. The claim, frequent- 
ly found in the early jurisprudence of 
Louisiana, that a transfer of such prop- 
erty in trust had the effect of taking it 
out of commerce, was in certain cases 
an established and demonstrable fact. 
The effect of such exclusion was further 
accentuated by the civil law conception 
of a trust disposition as prohibiting any 
conversion of the form of the trust prop- 
erty. 

The situation has changed entirely 
during the last century. Today a very 
large and constantly increasing propor- 
tion of the wealth of the people is in an 
intangible form, such as equities, rights 
and obligations. The proportion of such 
intangibles is even greater in the case 
of most trust estates. Moreover, the idea 
of the inconvertibility of property held 
in trust has been replaced by such mod- 
ern concepts as “investment manage- 
ment” and “equitable conversion.” Any 
serious objection to the modern form of 
the English trust as presently adminis- 
tered under the common law, on the 
ground that property so administered is 


17. “Life Insurance Trusts’’. Published by Henry 
T. Owen, Alcxandria, La. 
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taken out of commerce, is insupportable 
and ridiculous. 


Trend In Other Civil Law Countries 


There is a noticeable trend among the 
civil law countries toward the acceptance 
and adoption of the common law trust in 
such countries. During the last two de- 
cades several of the Latin countries of 
Central and South America have taken 
steps for the incorporation of trusts into 
the legal systems of those countries. The 
Republics of Panama and Porto Rico 
have demonstrated the practicability of 
the absorption of this common law insti- 
tution into the civil law, by the passage 
and effective use of admirable statutes 
which authorize the establishment and 
regulate the administration of trust es- 
tates.18 

This trend in other countries toward 
the adoption of the trust principle in its 
entirety, illustrates a definite change in 
the public attitude in these countries 
away from the old idea of the all-suffi- 
ciency of the civil law. There is abun- 
dant evidence that a similar change of 
attitude is taking place in Louisiana, as 
more and more of her citizens recognize 
the inability of the rigid institutions of 
the civil law to solve the countless prob- 
lems which are arising daily in their bus- 
iness transactions and their family rela- 
tions. The ease with which many of 
these problems are solved in other states 
by means of an infinite variety of trusts, 
suggests that the ultimate adoption of 
the common law trust in Louisiana is in- 
evitable. 

If the state is to keep pace with her 
neighbors and competitors in the rapid 
development of the vast resources of the 
South, such ultimate adoption of this val- 
uable aid must not be too long delayed. 
In order to achieve satisfactory results, 
the next trust act should be a full and 
clear-cut authority for the establishment 
of the trust as such, and not merely an- 
other compromising attempt to achieve 
the purpose by means of a limited with- 
drawal of the prohibition against substi- 
tutions and fidei commissa. 

There are no trust companies in Louis- 
iana which are engaged in trust business 
exclusively. Within the state there are 
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60 banks authorized to engage in trust 
business. Of this number 15 are na- 
tional banks and 45 are state banks. Only 
30 have exercised their trust authority 
to any appreciable extent, and these are 
about evenly divided between state 
banks and national banks. Of the 22 
institutions which maintain regular, sep- 
arate trust departments devoted to trust 
business exclusively, 12 are national 
banks and 10 are state banks. 


Eight or more of the larger institu- 
tions in the state are each known to be 
administering trust assets in excess of 
a million dollars. The total value of trust 
property presently under administration 
in Louisiana is doubtless in excess of a 
hundred million dollars. Considerable 
shrinkage in potential and expected fu- 
ture trust business (represented by ap- 
pointments under wills and agreements 
not yet operative) has resulted from the 
repeal of the Trust Act, without any ap- 
preciable loss being, as yet, sustained in 
the total volume of trust business pres- 
ently under administration. Such loss is 
bound to occur and to increase, however, 
in that proportion of the volume repre- 
sented by the presently reprobated trusts, 
unless the law which has been repealed 
is reenacted, or replaced by a new en- 
abling statute. 


Efforts of Trust Section 


The possibility of reenactment of the 
old law without substantial revision ap- 


pears remote indeed. An unsuccessful 
attempt to reenact it was made in 1936. 
Shortly after, the Trust Section of the 
Louisiana Bankers Association appoint- 
ed a Committee on Legislation, and 
charged it with the duty of determining 
and directing the proper procedure for 
insuring and securing the prompt enact- 
ment of suitable trust legislation to take 
the place of that repealed. Under the 
able chairmanship of Frank P. Stubbs, 
an experienced trust man and a Louis- 
iana attorney, the Committee directed 
their efforts, first to the task of bringing 
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to the attention of those most concerned 
the gravity of the situation, and how 
seriously the state and the public gen- 
erally are affected by it. 


Denying a Public Right 


At the annual Convention of the Asso- 
ciation in April, 1937, its President, W. 
B. Jacobs, brought the matter sharply to 
the attention of the Convention in his 
report: 


“IT regret to report that Louisiana is 
still the only one of the 48 states which 
denies a citizen the right to place his 
property in trust for the protection of 
those who stand in need of protection. 

“The present prohibition of trusts in 
Louisiana is effective against the little 
fellow but not against the man of means. 
The man of means who wants to set up 
a trust simply takes his cash and secur- 
ities out of Louisiana and creates a trust 
in another state. His attorney advises 
him that it can be done and shows how 
to do it, and his trust is large enough 
to warrant a foreign trust company in 
soliciting the business and getting it. 

“Louisiana state and municipal bonds 
form the backbone of the investment 
structure of the majority of trust es- 
tates in Louisiana. When cash leaves 
Louisiana to be invested as a trust estate 
in the hands of a foreign trustee, very 
little if any of it normally goes into 
Louisiana state and municipal bonds. 

“A trust in another state is supervised 
by the courts of that state and not by 
the courts of Louisiana. Louisiana ben- 
eficiaries are therefore deprived of the 
protection which supervision by our own 
courts would give them. 

“When cash and securities leave this 
state to be placed in trust funds else- 
where Louisiana loses in practically all 
such cases the inheritance taxes which 
would normally belong to this state if 
the funds remained at home and, were 
inherited here in the regular way.” 


The Convention adopted unanimously 
a resolution petitioning the Governor to 
urge upon the Legislature immediately 
the enactment of “a new and enlightened 
trust law which will encourage Louisiana 
wealth to stay at home and grant to 
Louisiana citizens within the limits of 
our Constitution the rights now enjoyed 
by the citizens of every other state.” 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 





Sources of Draft 


The Committee, with the assistance of 
the best drafting counsel obtainable, has 
been engaged for several months in the 
preparation of a proposed new trust act 
for introduction at the next session of 
the Legislature. An explanatory note 
which accompanied the draft contains the 
following information relative to the 
sources from which the provisions of the 
draft have been taken: 


“The basis of this draft is the Amer- 
ican Law Institute’s Restatement of the 
Law of Trusts, as modified and supple- 
mented by the Uniform Principal and 
Income Act, the proposed Uniform Trust 
Act, and the suggested Uniform Spend- 
thrift Trusts Act. 

In a few particulars the rules of the 
Restatement have been modified so as to 
bring them into harmony with settled 
principles in Louisiana. 

Inapplicable provisions of the uniform 
acts have been omitted and there have 
been some changes in terminology and a 
few revisions where necessary to make 
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these provisions fit in better with the 
balance of the act.” 


The sources from which the proposed 
statute has been drawn, and the admir- 
able way in which they have been com- 
bined in its provisions, bespeak for it the 
active support of all classes who are in- 
terested in its provisions. : 

The enactment of such an act as that 
projected is badly needed in the interest 
of the public welfare; and the authority 
which it would confer would enable the 
trust institutions of the state to offer the 
citizens of Louisiana a trust service com- 
parable to that available outside the 
state, at least to the extent possible un- 
der the ten year limitation imposed by 
the Constitution. 

The final outcome is yet to be deter- 
mined. The light of public interest has 
been kindled; if it can be increased to 
sufficient brilliance it may dispel the fog 
of uncertainty from the future of trust 
business in Louisiana. 


Conflicting Taxation 


Warning that the economic interests 
of the nation would suffer unbearably 
and that business enterprise was already 
being menaced, Governor Herbert H. 
Lehman of New York, speaking before 
the Governors’ Conference at their meet- 
ing on September 14th, urged that the 
state and national governments initiate 
plans to coordinate the various overlap- 
ping and conflicting tax revenue systems. 

“If I see the situation clearly,” he re- 
marked, “we should without further de- 
lay inaugurate plans for co-ordinating 
Federal, state and local revenue systems. 
We owe that duty to the taxpayers. We 
can improve the present situation only 
through effective and close co-operation 
between the Federal and state govern- 
ments and between the several states 
themselves. 

“The right of the states to tax their 
residents on personal incomes, their au- 
thority to tax corporations, their power 
to lay taxes on the estates of decedents, 
rests upon as solid a foundation, and in 
some instances, a more solid one, in logic, 
morals and law, than does the right, the 
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authority or the power of the Federal 
government. 

“In incomes and estates of certain size, 
more than 100 per cent would be con- 
sumed in paying the two taxes. Ob- 
viously, one or the other would have to 
give way.” In one state, the Governor 
added, the combined Federal and state 
tax rate on incomes was 94 per cent of 
all income above a certain amount, and 
another was 90 per cent above an income 
of $12,000 a year. 

“It would be splendid if duplicate tax- 
ation could be entirely avoided,” Gov- 
ernor Lehman said. “The ideal condi- 
tion would be to parcel out the various 
sources of revenue, assigning some to the 
Federal government, others to the states 
and still others to the localities. To 
some extent, perhaps to an extent not 
practiced, this can be done, but the plan 
has its limitations. The property tax 
may be reserved for the exclusive use of 
the municipalities; custom duties and 
important excises may remain the exclu- 
sive property of the Federal government, 
but it is extremely doubtful if the segre- 
gation of.sources plan can be employed 
to avoid duplicate taxation completely.” 


The conference adopted a resolution 
authorizing its executive committee of 
which Governor Bibb Graves of Alabama 
is chairman to take necessary steps to 
call a special conference on conflicting 
taxation. 


Association of Bank Women to Meet 


The convention of the Association of 
Bank Women will be in session in Boston 
from October the 8th to the 12th with head- 
quarters at the Hotel Somerset. 

The President of the Association, Miss 
Anne Houston Sadler, Assistant Secre- 
tary of the Bank of the Manhattan Com- 
pany, New York City, is well and favorably 
known for her pioneer work in the trust 
department where until recently she was 
active in interesting women’s organizations 
in trust matters. 

Friday afternoon and Saturday morning 
will be devoted to business sessions. Mon- 
day will be devoted to a member forum un- 
der the general heading of “Commerce and 
Finance in Our Twelve Federal Reserve 
Districts.” 





Wills of the Month 


Charles E. Hires 
Manufacturer 


Charles E. Hires, manufacturer of the 
world-famous root beer, who developed a 
business with a capital of $5,300,000 out of 
roots, bark and berries, named the Fidelity- 
Philadelphia Trust Company, Philadelphia 
as co-executor of his will. 

Mr. Hires literally started from scratch. 
He bought the clay from a building exca- 
vation, wrapped: it in tissue paper and sold 
it for removing grease spots from clothings. 
From his earnings in this venture he began 
the commercial manufacture of soft drinks. 

He was a pioneer in the manufacture of 
condensed milk and, built a chain of twenty- 
one factories scattered over the country. 
He sold this business to the Nestle Com- 
pany in 1917. 


Dr. Charles Henry Mills 
Musician 


Dr. Charles Henry Mills, director of the 
School of Music of the University of Wis- 
consin, named the Central Wisconsin Trust 
Company, Madison, as executor of his will. 

Dr. Mills was a native of Nottingham, 
England, and received his musical training 
at the Guild Hall School of Music, London, 
and the University of Edinburgh. In 1911 
he received the doctor’s degree in music 
at McGiil University. He also studied pri- 
vately under Dr. Ebenezer Proat. 

Before coming to the University of Wis- 
consin, Dr. Mills was Professor of History 
and Theory of Music at Syracuse University 
and director of the School of Music at the 
University of Illinois. 


Frederick B. Loomis 
Geologist and Paleontologist 


Professor Frederick B. Loomis, author of 
many books and for twenty years a pro- 


fessor of Geology at Amherst named The 
First National Bank of Amherst, Mass., 
executor of his will. 

During his years at Amherst he headed 
fifteen scientific expeditions. These were to 
the Bad Lands of South Dakota, the Wa- 
satch Basin of Wyoming and other Western 
regions in Wyoming and Colorado. He also 
examined shell heaps in Maine, visited the 
wild lands of Patagonia and regions of New 
Mexico and Florida. 

Dr. Loomis’ books include “Hunting Ex- 
tinct Animals in the Patagonia Pampas,” 
“Common Rocks and Minerals” and “Evolu- 
tion of the Horse,” a standard work on this 
subject. He also wrote many articles for 
scientific papers, mainly about extinct ani- 
mals. 


Zeffarino Sylvestre Poli 
Theatre Chain Owner 


Zeffarino Sylvestre Poli sold his group of 
twenty-three theaters to Wililam Fox in 
1928 at a reputed sum of $30,000,000, but 
was forced to take them over again after 
a series of financial catastrophes. He re- 
tired two years ago leaving them prosper- 
ous with the Loew interest. 

Mr. Poli was a pioneer of vaudeville, a 
sculpture and artist. He was born in Italy 
and came to this country practically penni- 
less with his wife in 1881. The remarkable 
showmanship he displayed often caused 
associates to compare him with P. T. Barn- 
um. His chain of theaters with a seating 
capacity of 45,000 was said to be the old- 
est in this country. 

Mr. Poli named the Hartford Connecticut 
Trust Company as trustee of his estate. 


George S. Parker 
Fountain Pen Manufacturer 


George S. Parker rose from a telegrapher 
to head of the Parker Pen Company, which 
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he founded. Early in his life he became 
interested in inventing fountain pens. He 
met the late William F. Palmer who put 
some capital behind Mr. Parker and helped 
him start operations in 1891 in a one room 
office manufacturing the “Lucky Curve”. 
In 1919 Mr. Parker perfected the Duofold 
pen, pioneering in the large-barrel type 
of pen. 

Always a progressive industrialist, Mr. 
Parker knew almost all of his 823 employes 
by name. He was a generous contributor 
to many charities and his private philan- 
throphies totalled many thousands of dol- 
lars. 

The Merchants & Savings Bank of 
Jamesville, Wisconsin, was named in the 
will as co-trustee in event the Court finds 
it necessary to appoint a successor trustee. 


Morton Denison Hull 
Attorney 


Morton Denison Hull, prominent attorney 
and director, named the Chicago Title and 
Trust Co., Chicago, as co-executor, and 
trustee of a $20,000 fund. 

Mr. Hull made large bequests to the First 
Unitarian Society of Chicago. He gave the 
Society $125,000 in cash and also appropri- 
ate property which was designated for use 
as'a parsonage. Several years ago Mr. Hull 
gave the Society the church which it now 
occupies. The edifice cost about $1,000,000. 
The Rev. von Ogden Vogt, minister of the 
church, receives $20,000 outright. 

A trust fund of $20,000 was created for 
Mr. Hull’s former secretary, the income to 
be used by her for life and the principal 
going to the Illinois College at Jacksonville 
at her death. The estate is estimated at 
$5,500,000. 

(jo --- 


Foreclosures Decline Sharply 


The monthly average dollar volume of 
foreclosures in New York County during 
the first half of 1937 has dropped approxi- 
mately 45% from the amount of the corre- 
sponding period in 1935. The comparative 
figures are $17,939,000 and $10,439,000. Re- 
sales have risen from a monthly average 
of $2,986,000 to $5,913,000 for the same pe- 
riods, as indicated by statistics compiled 
by the Real Estate Board of New York, Inc. 
The board studied 3,399 foreclosures com- 
pleted and resales effected by lending insti- 
tutions since January 1, 1935, the former 
totaling over $400,000,000, the latter more 
than $115,000,000. 
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Wilfrid L. Burgess 


Wilfrid L. Burgess, vice president in 
charge of operations of the City National 
Bank and Trust Company of Chicago, pass- 
ed away at his home in Park Ridge, IIli- 
nois, August 18, 1937, after several weeks 
of illness. Mr. Burgess was born in Toron- 
to, Canada, November 16, 1883. 


At an early age he came to Chicago where 
he started as a messenger at the Western 
Trust and Savings Bank. For over thirty- 
five years he has been identified with gen- 
eral banking operations, most of that time 
associated with General Charles G. Dawes. 


After holding various offices. he was made 
an assistant vice president of the Trust De- 
partment of Central Trust Company of IIli- 
nois, which office he held until his appoint- 
ment to vice president in charge of opera- 
tions of the Central Republic Bank and 
Trust Company in December of 1931. 

He was a vice president of the City Na- 
tional Bank and Trust Company of Chicago 
since its formation. 


oO 


Callable Bond Issues 


Lazard Freres & Company, Incorporated, 
have issued a revised edition of their 
pamphlet, “Callable Bond Issues,” listing 
approximately 300 callable railroad, public 
utility and industrial bonds carrying cou- 
pons upwards of 4%, which have sold at 
or near their call prices this year. It is 
designed to afford bond buyers with a basis 
for determining at what price purchase of 
such bonds is desirable. 

The opinion is presented that callable 
bonds, selected carefully on a quality and 
price basis, continue to provide attractive 
investment opportunities. It is pointed out, 
for example, that if such bonds, selling 
above their call prices, are purchased at a 
level which shows no loss in the event of 
redemption, the return increases sharply as 
successive call dates are passed without re- 
demption. 


The executive committee of the Washing- 
ton Bankers Association has approved the 
establishment of the Pacific Northwest 
Banking School on the University of Wash- 
ington Campus. The special committee ap- 
pointed to investigate the establishment of 
such a school was instructed to continue 
with this project until definite plans have 
been completed. 





Rights of Foreign Trust Companies 


Power to Accept Appointment Under Laws of the 
Various States and Canada 


PART IV 


Previous instalments have appeared in the three preceding issues. 
Reservations for the complete series in pamphlet form should be made 


now.—Editor’s Note. 


Illinois* 


Section 18 of the Administration of Es- 
tates Act provides that administration of 
the estates of persons dying intestate shall 
be granted to certain persons and the final 
sentence thereof provides: “And further 
provided, that no non-resident of this State 
shall be appointed or act as administrator 
or executor.” The Trust Companies Act 
was passed on June 15, 1887, and section 
1 thereof is as follows: 

“That any corporation which has or shall 
be incorporated under the general incorpor- 
ation laws of this State, being an Act, en- 
titled, ‘An Act concerning corporations,’ and 
all amendments thereof, for the purpose of 
accepting and executing trusts, and any 
corporation now or hereafter authorized by 
law to accept and execute trusts, may be 
appointed assignee or trustee by deed, etc.” 

Our Trust Companies Act does not men- 
tion in any place anything with reference 
to.the right of a foreign corporation to qual- 
ify and act as a trustee in this State. In 
fact the first sentence thereof would seem 
to exclude any such right of qualification 
as it provides that any corporation which 
has or shall be incorporated under the Gen- 
eral Corporation laws of this State. How- 
ever, the same section further provides by 
the use of the conjunction “and”, “any cor- 
poration now or hereafter authorized by 
law to accept and execute trusts, may be 
appointed, etc.” Our courts have construed 
this to permit foreign corporations to act 
in this State by becoming admitted to do 
business in this State under the provisions 
of the General Corporation Law and then by 
securing a certificate to do a trust business 
from the Auditor of Public Accounts and 


*This memorandum supplements the one appear- 
ing in the July issue, page 69. 


making the deposit of securities with the 
Auditor as required. Pennsylvania Co. for 
Insurance v. Bauerle, 143 Ill. 459; Farmers’ 
Loan and Trust Co. v. Lake St. Elevated 
R.R. Co., 173 Ill. 439. 


The legislature has continually broadened 
the powers in successive Acts, which a for- 
eign corporation admitted to do business in 
this State may enjoy. In the case of The 
Farmers’ Loan and Trust Company v. The 
Lake Street Elevated Railroad Company, et 
al., supra, the court said on page 451, re- 
ferring to the Trust Act: “So far as ap- 
pellant stands related to the act of 1887, 
as amended in 1889, its position is not dif- 
ferent from that of a domestic corporation.” 


By the enactment of the 1919 General 
Corporation Act and the 1933 Business Cor- 
poration Act, an attempt was made in both 
cases by the legislature to grant to foreign 
corporations exactly the same powers, rights 
and privileges as are enjoyed by domestic 
corporations. In view of the fact that for- 
eign corporations, in order to do a trust 
business in Illinois, are required to be ad- 
mitted to do such business under the pro- 
visions of the Business Corporation Act 
of 1933 before they are in a position to 
qualify to do such trust business by making 
the required deposit of securities with the 
Auditor of Public Accounts, it will be seen 
that they must comply with our general 
Corporation laws and that accordingly the 
provisions of such laws are effective. Both 
sections 84 of the General Corporation Act 
and section 103 of the Business Corporation 
Act were enacted after the original and 
amendatory Trust Companies Act of 1887 
and 1889, as well as after the various 
amendments of section 18 of the Adminis- 
tration Act, the final amendment of which 
was in 1905, and under the familiar rule 
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of statutory construction we must regard 
them as being amendatory of the Trust 
Companies Act and of section 18 of the 
Administration Act. 

The courts have held in the cases hereto- 
fore cited that foreign corporations may be 
admitted in Illinois to do a trust business 
upon complying with the Trust Companies 
Act and are to be treated upon a parity with 
domestic corporations of like character. If 
they are entitled to exercise the same pow- 
ers as domestic corporations, they cannot 
be excluded from acting as administrator 
or executor of estates, and section 18 is to 
be held to be amended to that extent. 


The reason for excluding non-resident 
trust companies from acting as executor or 
administrator does not exist as the trust 
creditors of non-resident trust companies 
are as well protected by such deposit as are 
those of domestic trust companies. For all 
practical purposes, foreign corporate 
trustees are by their compliance with our 
laws residents of this State. 

Under the holding in the case of The 
Farmers’ Loan and Trust Company v. The 
Lake Street Elevated Railroad Company, 
et al., supra, I am constrained to hold that 
foreign trust companies admitted to do bus- 


iness in Illinois under the Business Corpora- 
tion Act and qualified to act under the pro- 
visions of the Trust Companies Act are en- 
titled to act as administrator or executor 
in this State. 


Otto Kerner, Attorney General. July 22, 1937. 


Minnesota 


The Minnesota Statutes do not specifically 
authorize foreign trust companies to accept 
appointment in Minnesota as trustee, exe- 
cutor, or other fiduciary. 

Section 7495-3 of Mason’s Minnesota 
Statutes, 1936 Supplement, provides: 

“No foreign corporation shall transact in 
this state the business which only a bank, 
trust company or building and loan associa- 
tion may transact in this state. (Act Apr. 
20, 1935, c. 200, § 3.)” 

The contention has been advanced that 
this statute applies only to powers peculiar 
to banks, trust companies, or building and 
loan associations and accordingly was not 
intended to prohibit appointment of foreign 
trust companies as fiduciaries. 

Section 7727, Mason’s Minnesota Statutes, 
1927, provides that “Any national bank in 
this state granted a special permit by the 
Federal Reserve Board to act in a fiduciary 
capacity” may assign, transfer to, and de- 
posit securities with the Superintendent of 
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Banks, such securities to be held as a guar- 
anty fund for the performance by the na- 
tional bank of its duties in such fiduciary 
capacity. By use of the words “in this 
state” it would appear that the Legislature 
intended to cover only national banks hav- 
ing places of’ business within the state. 

There are no Minnesota Supreme Court 
decisions on this question. However, on 
July 2, 1919, the Attorney General stated: 

“In my opinion, under our present laws, 
a foreign trust company cannot lawfully 
open a branch office in this state and exer- 
cise trust company powers. While we have 
a statute which authorizes foreign corpor- 
ations to do business in this state upon ob- 
taining a license therefor, this does not in 
my opinion apply to financial corporations 
such as trust companies.” (Biennial Report 
of Attorney General (1920) No. 24.) 

On November 28, 1922, the following un- 
official opinion of the Attorney General was 
given concerning the eligibility of a foreign 
trust company to appointment as executor 
or administrator: 

“The attorney general has held that the 
Minnesota foreign corporation law does not 
apply to financial institutions, and that a 
foreign trust company cannot, by complying 
with our foreign corporation statute, open 
a branch office and do business here. 

“We have also held, informally, that the 
mere act of taking title to Minnesota real 
estate, as trustee, does not constitute do- 
ing business in the state. We have never 
held that a foreign trust company is eli- 
gible to appointment as executor or admin- 
istrator in Minnesota. That question has 
never arisen. 

“Inasmuch as our statute expressly pro- 
vides that domestic trust companies may act 
as executor or administrator, and makes no 
provision for foreign trust companies in 
this regard, it seems unlikely that our courts 
would hold that a foreign trust company 
was eligible to appointment as executor or 
administrator. The above is unofficial.” 

Sections 9660 and 8992-67, Mason’s Min- 
nesota Statutes grant a fiduciary appointed 
by a foreign court power to sue in the 
courts of this state and “assign, extend, 
release, satisfy, or foreclose any mortgage, 
judgment, or lien, or collect any debt se- 
cured thereby belonging to the estate.” 

In a few instances Minnesota courts have 
appointed foreign trust companies and 
domestic trust companies or individuals or 


cotrustees. 
James E. Dorsey, of Junell, Fletcher, Dorsey, 
Barker & Colman, Minneapolis. September 10, 
1937. 
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New York 


Foreign trust companies may act in a 
fiduciary capacity in the estate of a New 
York decedent provided that the laws of the 
domiciliary state confer like privileges on 
New York trust companies. They are pro- 
hibited, however, from establishing or main- 
taining, either directly or indirectly, any 
branch office or agency in the state, or in 
any way soliciting appointments as such 
fiduciary in New York. 


David Kelly, of Mitchell, Taylor, 
Marsh, New York City. June 16, 1937. 


Capron & 


North Carolina 


Section 1180 of the Consolidated Statutes 
of the State of North Carolina entitled 
“Powers Existing Independently of Permis- 
sion to do Business” is as follows: 


“A corporation created by another state 
of the United States or by any foreign state, 
kingdom or government, may acquire, by 
devise or otherwise, and may hold, mort- 
gage, lease and convey real estate in this 
State for the purpose of prosecuting its 
business or objects or such real estate as it 
may acquire by way of mortgage or other- 
wise in payment of debts due it, but is not 
eligible or entitled to qualify in this State 
as executor, administrator, guardian or 
trustee under the will of any person dom- 
iciled in this State at the time of his 
death. ...” 


It will be noted that the prohibition 
against foreign corporations administering 
on estates in North Carolina applies only 
where the decedent was domiciled in North 
Carolina. Where a foreign guardian has 
been duly appointed in the state of his own 
residence and that of his ward and has 
filed a certified copy of his appointment 
with a bond sufficient both as to the amount 
and financial ability of his sureties to pro- 
tect the estate of his ward and in conform- 
ity with Section 2195 of The Consolidated 
Statutes, it is not necessary that a local 
guardian be appointed, but the court in 
this state before which the matter is proper- 
ly pending may order that the foreign 
guardian be permitted to withdraw the es- 
tate of his ward to the place of foreign 
jurisdiction. 


Foreign executors may execute power of 
sale in a will without giving bond in this 
State in certain instances as covered by Sec- 


tion 36 of the Consolidated Statutes. With 
reference to carrying out the terms and 
conditions of the will of a non-resident hav- 
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ing property in this State, Section 4152 of 
our Consolidated States is applicable. 
There is an apparent conflict between 
Section 1180 of our Consolidated Statutes 
above quoted and Sections 6376 and 6377 
with regard to what corporations may act 
as fiduciaries, Section 6376 being as fol- 
lows: 


“Any corporation licensed by the insur- 
ance commissioner, where such powers or 
privileges are granted it in its charter, may 
be guardian, trustee, assignee, receiver, 
executor or administrator in this state, with- 
out giving any bond; and the clerk of the 
superior courts or other officers charged 
with the duty or clothed with the power of 
making such appointments, are authorized 
to appoint such corporation to any such 
office, whether the corporation is a resident 
of this state or not.” 


Section 6377, provides, in part, as follows: 


“Before any such corporation is author- 
ized to execute any bond, obligation, or un- 
dertaking, or act in any fiduciary capacity 
without bond, it must be licensed by the in- 
surance commissioner of the state, which the 
commissioner is authorized to do when sat- 
isfied that such company or corporation is 
safe and solvent and has complied with the 
laws of this state applicable to such com- 
panies, and if a foreign company, that it has 
also complied with the conditions, rules and 
regulations governing the admission of for- 
eign insurance companies to do business in 
this state; but if such corporation be en- 
gaged in the business of commercial bank- 
ing then such license shall be issued by the 
Commissioner of Banks. and all other pro- 
visions of this article pertaining to corpor- 
ations engaged in the business of banking 
shall apply to such corporations but shall 
be exercised and enforced by the Commis- 
sioner of Banks 
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There is no decision of the Supreme Court 
passing upon the apparent conflict between 
the statutes. Section 1180 of the Consoli- 
dated Statutes is a later enactment of the 
legislature, however, and some weight might 
be given to this fact. 


Irving E. Carlyle, of Manly, Hendren & 
Womble, Winston-Salem. April 14, 1937. 


A foreign trust company cannot act as 
executor or testamentary trustee under the 


will of a North Carolina resident. 
A. A., F. Seawell, Attorney General. 
1937. 


April 16, 


North Dakota 


By Charter 116, Section 3 of the Laws of 
1937, effective July 1, 1937, it is provided 
that no foreign corporation may transact 
the business which only a bank, trust com- 
pany or building and loan association may 
transact in this state. 

I am satisfied that the construction of 
this section must be narrower than the ex- 
press wording of the section. In other 


words, I do not believe that the legislature 
could prohibit foreign corporations from 
doing the classes of business specified in 
the section, since foreign corporations are 
citizens of the state where organized, and 


under the Federal Constitution, citizens of 
other states have the right to do business in 
all states, subject, however, to the laws of 
the state. I am satisfied, therefore, that 
this section must be construed to mean that 
“no foreign corporation shall transact in 
this state the business which only a bank, 
trust company, or building and loan asso- 
ciation may transact in this state, until 
and unless they have complied with all 
special provisions of law relating to do- 
mestic corporations transacting the same 
kinds of business.” 

I have made a search but find no decision 
of our Supreme Court since Grunow v. Si- 
monitsch, 21 N. D. 277 (1911), which af- 
fects the matter of foreign trust companies. 
That case held that a foreign corporate 
fiduciary cannot act under the will of a 
resident decedent. 

On December 9th, 1925, the then Attorney 
General of this state gave an opinion based 
on Chapter 96 of the Session Laws of 1915. 
It was the opinion of the Attorney General 
that no foreign corporation, except an in- 
surance company could transact business in 
this state until it had filed in the office 
of the Secretary of State a copy of its Arti- 
cles of Incorporation with amendments, if 
any, together with a certificate to the effect 
that its charter had not been cancelled and 
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that it is then engaged in active business 
under its charter, both of which copies and 
certificates must be certified by the Secre- 
tary of State of the state in which the cor- 
poration was organized. This law, in my 
opinion, would cover foreign trust compan- 
ies as well as-all other corporations, except 
insurance companies. 


C. E. Brace, Assistant Attorney Ceneral. Sept. 
4, 1937. 


Ohio 


Ohio General Code Section 710-154 reads 
as follows: 

“No such trust company, foreign or 
domestic, authorized to accept and execute 
trusts, either directly or indirectly through 
any officer, agent or employe thereof, shall 
certify to any bond, note or other obligation 
to evidence debt, secured by any trust deed 
or mortgage upon or accept any trust con- 
cerning property located wholly or in part 
in this state, without complying with the 
provisions of Section 150, 151 and 152 of 
this act. But nothing herein contained shall 
prevent a foreign corporation from qualify- 
ing as executor or administrator of property 
in this state, after appointment as executor 
or administrator by the courts of any other 
state as provided by law, when the decedent 
was a resident of such state at the time of 
his death, or from acquiring, holding or 
transferring title to lands or other property 
within this state as trustee to secure any 
bond, note or other obligation aforesaid, or 
from certifying thereto, but provided al- 
ways, that by the laws of such other state 
a trust company organized and doing bus- 
iness under the laws of this state shall have 
equal privileges as to any similar estate, 
deed or trust of property in such other 
state.” 

Section 710-150 provides that no trust 
company or corporation, foreign or domes- 
tic, doing a trust business shall accept trusts 
of property within the state of Ohio until 
its paid-in capital is at least $100,000 and 
until such corporation has deposited with 
the Treasurer of State $100,000 in cash or 
in certain enumerated interest-bearing ob- 
ligations. 


In 1932 Opinion Number 4404, the At- 
torney General has ruled that a foreign fidu- 
ciary depositing bonds under the provisions 
of Section 710-150 may not have such bonds 
registered in its own name and accompanied 
with a power to transfer upon the happen- 
ing of cert>in enumerated contingencies. 

Section 710-151 provides that upon being 
admitted to do business within the State as 
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otherwise provided by law, every foreign 
trust company shall file a certified copy of 
its certificate of admission and a certified 
copy of its last published statement with 
the Superintendent of Banks, who shall, up- 
on approval of the documents so filed and 
the funds and securities deposited and upon 
receipt of a license fee of $100, license such 
trust company to transact business in the 
state for a period of one year therecfter. 


Section 710-17 (C) (as amended by H. B. 
414, 1937 Session) provides that each for- 
eign trust company desiring to do business 
in the state shall annually pay to the Sup- 
erintendent of Banks a fee of $500 for is- 
suance to it of a certificate authorizing it 
to transact business in this state. 


Section 710-152 provides as follows: 


“Every foreign trust company doing a 
business in this state shall annually within 
thirty days after complying with all the 
provisions of law in relation to foreign cor- 
porations transacting business within this 
state, file with the superintendent of banks 
a certificate of the Tax Commission of Ohio 
as to such compliance together with a copy 
of the last published statement of said cor- 
poration, and if such trust company is not 
in default as to any trust matter or estate 
within this state, the superintendent of 


banks shall thereupon and upon payment of 
a fee of one hundred dollars therefor, license 
said corporation to transact business within 
this state for a further period of one year.” 

Section 3 of the re-enacted Foreign Cor- 
poration Act of 1931 (Section 8625-3 Ohio 


General Code) specifically exempts from 
the terms of the act corporations engaged 
in certain lines of endeavor, among them 
banks and trust companies. In view there- 
of the Attorney General has expressed an 
opinion (1932 Opinion Number 4188) that 
there no longer exist any provisions for the 
qualification of foreign trust companies to 
do business in Ohio other than those con- 
tained in the Banking Act, of which Sections 
710-17 and 710-150 through 710-155 are a 
part, and consequently the certificate pro- 
vided for by Section 710-152 Ohio General 
Code need no longer be filed with the Super- 
intendent of Banks by a foreign trust com- 
pany desiring to become qualified to do bus- 
iness in Ohio. Non-applicability of the 
Foreign Corporation Act to banks and trust 
companies is again pointed out in 1934 At- 
torney General’s Opinion Number 3190. 
Section 710-153 provides for the examina- 
tion by the Superintendent of Banks of for- 
eign trust companies doing business within 
the state, while Section 710-155 provides 
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for the retirement from the state of foreign 
trust companies theretofore doing business 
within the state. 


R. P. Biechele, of Office of Counsel, The Cleve- 
land Trust Co., Cleveland. April 12, 1937. 


Oklahoma 


With the exception of the statute denying 
the right to qualify as guardian of minors 
or incompetents, Ch. 79, Okla. Session Laws 
1933 (page 144), there are no Oklahoma 
statutes granting to or denying foreign 
trust companies the right to act in fiduciary 
capacities in the State of Oklahoma and 
our search has revealed no decisions of the 
Supreme Court of Oklahoma upon this ques- 
tion. To our knowledge the practice is not 
indulged in. 

The Attorney General, in an advisory 
opinion under date of April 10, 1923, ad- 
dressed to R. A. Sneed, Secretary of State, 
has held that a foreign corporation which 
has qualified as administrator or executor in 
another state is entitled to be appointed by 
ancillary proceedings in this state, and it 
would seem that the same rule would apply 
to primary administration proceedings in 
this state. 
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Since acting as administrator or executor 
or trustee would, in all probability, consti- 
tute “doing business in this state”, it would 
appear that the foreign trust company 
should qualify as any other foreign corpo- 
ration, otherwise it might subject itself to 
rather drastic penalties; that it should ap- 
point the resident agent required by Sec- 
tion 1073, O. S. 1931; and that it should file 
a certified copy of its charter or articles of 
incorporation with the Secretary of State 
as required by Section 9738, O. S. 1931. 


It would further appear that, although the 
statutes are not broad enough by their di- 
rect terms to cover the subject, the Bank 
Commissioner, under the police powers of 
this state, might properly contend that he 
had the authority to require of foreign 
trust companies the deposit of securities in 
lieu of bond and the right to examine them 
to ascertain that the laws of the State of 
Oklahoma concerning the administration of 
these trusts were being properly observed. 
(See Article 8, Ch. 40, O. S. 1931, Sec. 9203 
et seq., as amended by the Banking Code 
passed at the 1937 Session.) 


The conclusions are: 


That a foreign trust company may quali- 
fy in Oklahoma to act as administrator or 
executor, although there are no express 
statutory provisions relating thereto, pro- 
vided the trust company qualifies as a for- 
eign corporation to do business in this 
state, appoints a resident agent, and with 
the further rossible requirement that it 
may be subject to the supervision of the 
Bank Commissioner in the administration of 
the estates. 


A foreign trust company may not act as 
guardian of a minor or incompetent in this 
state. 
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A foreign corporation may act as trus- 
tee under an express living trust or a testa- 
mentary trust provided it qualifies as other 
foreign corporations to do business in this 
state, subject to the possible application of 
the constitutional limitation against taking 
title to real estate (Const. Art. 22, Sec. 2), 
and with the further possible requirement 
that it may be subject to the supervision 
of the Bank Commissioner in the adminis- 
tration of the estates. 


Under the ruling of the Federal Reserve 
Board, 1921 Bulletin, page 816, it would 
appear that this opinion is also applicable 
to trust departments of national banks lo- 
cated in other states or territories, subject 
to the provisions of Section 11-K of the 
Federal Reserve Act as amended. 


J. C. Pinkerton, Associate Counsel, The First 
National Bank & Trust Co., Tulsa. July 12, 1937. 


A foreign trust company can under no cir- 
cumstances qualify as the executor or ad- 
ministrator of an Oklahoma estate, since 
a corporation may exercise only such pow- 
ers as are granted it by statute and by its 
by-laws, not inconsistent with the statutes, 
and we have no statute empowering foreign 
corporations to act as administrator or ex- 
ecutor. 


It is my opinion that since no procedure 
is provided by statute for the qualification 
of a foreign trust company as an admin- 
istrator or executor, its appointment as 
such would be void. 


The impossibility of supervision of for- 
eign trust companies by the Banking De- 
partment is obvious, in view of the totai 
lack of such statutory authority and since 
it is impossible to supervise such foreign 
corporations in the same manner as domes- 
tic corporations. 


A. Francis Porta, Attorney for Bank Commis- 
sioner, to J. C. Pinkerton. May 15, 1937. 





In reply to an inquiry by the Bank Com- 
missioner as to whether or not a foreign 
trust company may act in a fiduciary capa- 
city, the Attorney General stated in a letter 
dated July 7, 1937, that he adheres to the 
Attorney General’s opinion of April 10, 
1923, mentioned above and calls attention 
to Section 3749, Oklahoma Statutes 1931, 
relative to the issuance of a license to a 
foreign corporation to do business in this 
state. 


This opinion would seem to supersede 
that of the attorney for the Bank Commis- 
sioner. 































The Trust Officer’s Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 
information as to literature on trust and related subjects. 


Such re- 


quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


Tax Law and Decedent Estate Law 
The Edward Thompson Co. 


Book 59 in the series of volumes known 
as McKinney’s Consolidated Laws of New 
York is a complete revision of the tax law 
up to the close of the 1936 legislative ses- 
sions and is brought up to date by the cum- 
ulative supplement feature. Nothing short 
of the highest praise can be given to this 
work because of its inestimable value to the 
tax practitioner as well as those who are 
only incidentally or occasionally plagued 
with tax problems. 

Book 13 deals with the Decedent Estate 
Law and a similar tribute is due this vol- 
ume. Like the Tax Law, complete histori- 
cal references are given and a wealth of 
decisions cited. Both are well-nigh indis- 
pensable. 
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False Security, The Betrayal of the 
American Investor 


BERNARD J. REIS, Director of Consumers’ Un- 
ion. Eyuinox Cooperative Press. $2.75. 


“The investor is a fool if he supposes the 
government will or can protect him.” This 
statement from the introduction by John T. 
Flynn adequately describes the tenor of 
Mr. Reis’ thesis. The author graphically 
reveals how banks, attorneys and accoun- 
tants issue statements for which they can- 
not be held responsible; how the Securities 
Act fails in its objective—protection; how 
insignificant is the security given the in- 
vestor through the employment of corporate 
fiduciaries as trustees. 

The conclusion reached is the necessity 
of the investor’s arming himself with means 
of discovering facts behind securities, of 
watching them once purchased, and of im- 
partial representation. The author sug- 
gests an investor’s organization, with 
which each member would register his se- 
curities. Annual reports of these compan- 
ies would be followed up and analyses made 
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of their financial statements. The organiza- 
tion would also investigate new issues and 
further legislation to protect the investor. 
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Settlement of Estates and Fiduciary 
Law in Massachusetts 


GUY NEWHALL, Attorney at Law. Published 
1937 By Eugene W. Hildreth. $15. 


These 1200 pages represent the work of 
ten years by an expert in fiduciary law and 
estate administration. Not only has Mr. 
Newhall covered new decisions and legisla- 
tion since the earlier edition of 1923, but he 
has made a thorough revision of the orig- 
inal text, treating many new subjects. 

Every conceivable aspect of importance 
has been discussed. Taxation problems, lo- 
cal, state and federal, are given some 100 
pages of well considered analysis. The 
chapter on “Capital and Income” is a splen- 
did piece of exposition of the problems of 
allocation between life tenant and remain- 
derman. It is in dealing with apportion- 
ment of proceeds of salvaging operations 
that Mr. Newhall offers some of his best in- 
dependent views. 

On the similarly controversial subject of 
investment standards, the author accepts 
the “Massachusetts Rule” of prudence as 
superior in the long run if applied by a 
“good trustee.” He points to the undesir- 
ability of the other, super-man standard. 

The closing chapter on “Life Insurance 
Trusts” portrays the growth of this form 
of trust settlement and outlines the advan- 
tages gained through avoiding delays inci- 
dent to probate, avoiding debts and saving 
taxes. A very adequate discussion of prin- 
ciples peculiar to life insurance trusts is 
here presented. 

It would be impossible even to outline 
the tremendous scope of this volume. It 
is enough to say that the work is a master- 
piece of clear writing and clear thinking 
and should be unexcelled as a practical ref- 
erence book. 
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Seven Kinds of Inflation 


RICHARD DANA SKINNER, Whittlesey House. 

$2.50. 

The author is principally concerned with 
three problems: are we having inflation, 
what type, and how can we detect it. The 
seven kinds of inflation are divided into two 
groups: absolute and relative. The abso- 
lue inflations include those which result in 
a rise in bonds and notes, in short term 
interest rates, in the value of ownership 
claims (e.g. common stocks) and in general 
prices and living costs. “Relative infla- 
tions” occur when there is a growth in 
total debt compared with wealth, a growth 
in interest charges compared with income, 
and a growth in living compared with in- 
come. Each of these types of inflation is 
described and the available tools of measure- 
ment are indicated. Major emphasis _ is 
placed upon the value of the various bank- 
ing statistics reported by the Board of Gov- 
ernors of the Federal Reserve System in 
detecting the existence of inflation. The 
author finds that debt is the major villain 
of the piece: 


“The inescapable conclusion of any factual 
study of the major kinds of inflation is that 
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debt, in its many forms, moves restlessly and re- 
lentlessly beneath all of them. 

“This conclusion is equally forced upon us 
whether we are discussing the ‘absolute’ types of 
inflation—the price raising of bonds, equities, or 
goods and services, or the raising of the short- 
term interest rate—or the more fundamental 
‘relative’ types of inflation in terms of debt to 
wealth, interest charges to income, or cost of 
living to income. In the four absolute types and 
in the three relative types—in seven major types 
in all—we find that changes in some part of the 
debt structure are chiefly responsible for the in- 
tensity, height, and depth of the great waves that 
earry our whole civilization from boom to panic 
and back to boom again.” (p. 223) 


The book is written in a simple and lucid 
style and should appeal to the layman for 
whom it is intended. 

Reviewed by Dr. Jules Backman. 


a 
Real Estate Manual 


LOUIS E. SCHWARTZ, Attorney-at-Law. 
thew Bender & Co. $10. 


Mat- 


This book encompasses the complete scope 
of real estate transactions from the execu- 
tion of the contract through curing title de- 
fects to the trial of actions effectuating the 
rights of the respective parties when a 
breach has occurred. Copious citations and 
a multitude of forms make this work au- 
thoritative as well as practical. 

An analysis of the requirements in the 
case of conveyances to or by fiduciaries 
appears in Chapters XIV and XV. Through- 
out the volume there is a considerable 
amount of attention devoted to the problem 
as it is affected by the presence of a fidu- 
ciary as one of the parties. In its entirety 
the book is valuable to all concerned with 
real estate practice. 


oO 


Interpretation of Financial State- 


ments 
BENJAMIN GRAHAM and SPENCER B. MERE- 


DITH, Instructors at the New York Stock Ex- 
change Institute. Harper & Bros. $1. 


In the light of such books as “False Se- 
curity”, reviewed above, one wonders at 
the utility of being able to comprehend fi- 
nancial statements. There is hardly any 
advantage to be gained in understanding 
the meaning of figures if, as we are told, 
they do lie. In any event, this book re- 
lates, in not too complicated language, the 
principles to be applied in analyzing such 
statements. The complete glossary of fi- 
nancial terms is most helpful. For the 
novice, this is a worthwhile volume. 










Excerpts From Selected Articles 


Financing Real Estate 


Trusts 
By P. P. PULLEN, Trust Department, Chicago 


Title & Trust Co., Chicago, Ill. The Burroughs 
Clearing House, July, 1937. 


Through 


HERE may be some question, once real 

estate revival gets well under way, 
whether or not the public will be interested 
in the purchase of real estate bonds. A pro- 
duct of war financing, the real estate bond, 
of which many billions of dollars were sold 
during the nineteen-twenties, at present en- 
joys an uncertain standing. The attitude 
of the public may or may not be justified. 
The fact remains that antiquated laws, the 
protracted and expensive foreclosure pro- 
ceedings which are a necessary adjunct to 
real estate reorganizations, have operated 
against real estate financing through bond 
issues. 


Three Possibilities 


Three types of business organizations 
suggest themselves, leaving out of consid- 
eration entirely the individual: the partner- 
ship, the corporation and the trust. 

The partnership, with its unlimited li- 
ability, its possible inopportune termination 
through the death of a partner, and its gen- 
eral restrictive features, has been outmod- 
ed for a generation. 

Real estate bonds were the product of a 
corporation, and to the extent that their 
standing is impaired so are corporations, as 
issuers of such credit instruments. There 
still remains, however, the corporation in 
the position of equity owner, which, through 
the issuance of stock, permits individual 
investors to participate in real estate own- 
ership. Even in this position, however, the 
corporation has many disadvantages when 
compared to a trust. 


Disadvantages of Corporate Setup 


The statutes of all states provide in great 
detail the many steps necessary in estab- 
lishing, operating and terminating a corpo- 
ration. These regulations must be follow- 
ed to the letter. Through the numerous re- 
ports required by county, state and federal 
agencies even the most intimate details of 
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the corporation’s business are spread open 
to the public. 

Title to real estate owned by a building 
corporation can be conveyed only after com- 
pliance with the strict statutory require- 
ments of the state. This involves the neces- 
sity of holding meetings, passing resolu- 
tions, preparing minutes and filing reports. 
Where the real estate owned comprises the 
sole assets of the corporation the actual 
sale and transfer of good title may require 
a long period of time. 

Stockholders have it in their power to 
cause internal disturbance and court litiga- 
tion. State laws require officers of a cor- 
poration to permit inspection of the books 
and records of the company at any reason- 
able time during business hours by the 
holder of even a single share of stock. The 
president of many a corporation will testify 
wholeheartedly to the heckling he has been 
forced to endure during the depression 
years, at stockholders’ meetings. 

Taxes are levied against corporations in 
many guises and in many jurisdictions. 
There are franchise taxes, federal and state 
income taxes, capital stock taxes, undis- 
tributed surplus taxes, transfer taxes, pay- 
roll taxes. 

Even before a corporation can wind up 
its affairs and quit business, its intentions 
must be published, its final reports must 
be filed and its charter surrendered. 


Advantages of Trust 


A trust avoids most of these burdensome 
features and presents, in addition, many 
advantages which recommend it for real 
estate financing. While it will not be found 
practical to use the trust form in connec- 
tion with the financing of very large real 
estate properties where the market for the 
securities is likely to be nation wide, it does 
offer the most practical method for syndi- 
cate financing where the number of con- 
tributors is moderate and where the financ- 
ing is likely to be carried on locally. 

The realty trust is an organization for 
profit financed by a group of investors called 
beneficiaries. The title to the real estate 
is lodged with a corporate trustee and the 
management of the property is vested in a 
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committee, chosen from among the bene- 
ficiaries, called the executive or manage- 
ment committee. Such a trust is easily or- 
ganized, functions smoothly and continuous- 
ly, avoids red tape and while it is not exempt 
from all taxation it does avoid the multiple 
taxation directed in most states at corpo- 
rations. Its legal aspects and the absence 
of personal liability on the part both of 
trustees and investors are well settled by 
the highest court. 

The trust in the field of business is not 
anew venture. Railroads have financed the 
purchase of new equipment through similar 
trusts, known as equipment trusts, for 
years. These securities command the low- 
est rates in the capital market. The invest- 
ment trust comprised of securities has been 
a popular vehicle for investment for a long 
time and has stood up remarkably well. 
Most bond issue reorganizations have taken 
the form of liquidation trusts and in this 
way millions of former real estate bond 
owners have become familiar with the trust 
principle as applied to real estate financing. 
Furthermore, due to improved conditions in 
real estate, the beneficiaries of these liqui- 
dation trusts have recently been receiving 
substantial payments, a fact which has in- 
creased their popularity with investors. 


Certificate of Interest 


Investors in real estate trusts receive 
certificates of beneficial interest evidencing 
the ownership of their proportionate num- 
ber of units. It is quite possible and cus- 
tomary to provide in the trust for two 
classes of certificates, one to be preferred 
as to distribution of income and principal. 


The formation of the trust is simplicity 
itself; it consists of a contract known as a 
trust agreement. The agreement does not 
have to be recorded and so its terms are not 
exposed to: the eyes of the curious. The 
interests of the beneficiaries are in the 
avails and proceeds of the property instead 
of in the real estate as such. The trustees 
are: not required to file reports such as are 
made by corporations and in most trust 
agreements no time is specified for the hold- 
ing of meetings. The trustees are appoint- 
ed for a long term of years, subject to re- 
moval by a named percentage of the bene- 
ficiaries, and hence no annual elections are 
required, so disturbing to the management 
of the business. 

Speed is essential in handling real estate 
transactions, and trusts lend themselves par- 
ticularly to this aspect. There are no meet- 
ings to be called, no resolutions to be 
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passed, no authorizations to be secured. 
When the executive committee has an op- 
portunity to make an advantageous sale the 
only procedure required is its instruction to 
the trustee to convey the property. 


Trustee Responsibility 


The duties and powers of the trustees are 
definitely fixed and are governed by a long 
line of decisions running back to early Eng- 
lish common law. Therefore there is little 
danger of litigation. The interests of the 
beneficiaries are safeguarded by the very 
terms of the agreement. However, if they 
feel themselves aggrieved they may always 
invoke the advice and instructions of a court 
of equity. As a matter of fact, trustees 
are held to a much higher standard of duty 
than the directors of a corporation. The 
entire financial responsibility of the corpo- 
rate trustee may be availed of as remedy 
for any misdeed. If the action lies against 
a director of a corporation, however, the 
chance of recovery is limited to the assets 
of the individual director. 

The certificates of indebtedness issued to 
the beneficiaries may be traded in freely, 
bought, sold, assigned or pledged as collat- 
eral. If it is necessary to borrow money 
for temporary purposes the trustee may 
issue certificates of indebtedness constitut- 
ing a first lien on the income and proceeds 
of the property, to be retired out of income. 
In case long-term financing is necessary the 
trustee may raise funds on the property it- 
self by executing a mortgage. Neither the 
trustee individually nor the beneficiaries are 
liable for any deficiency in case of default 
in the terms of the mortgage. 

The advantages of the business trust for 
real estate financing may be summarized: 
Easy to organize; smooth and continuous 
in operation; its legality tested by the high- 
est courts; avoids governmental red tape; 
avoids multiple taxation; avoids personal li- 
ability of beneficiaries; may provide for 
more than one class of beneficiaries; makes 
speed possible in real estate transactions; 
avoids publicity of terms and conditions; 
has protection of courts of equity; assures 
uninterrupted management; already enjoys 
public approval. 


a, 


In announcing their new ‘Bankers Direc- 
tory’ Rand McNally advises that in the past 
year there has been a reduction of 86 na- 
tional banks, 165 state banks and 27 pri- 
vate banks, and that there are 152 addition- 
al branches, 90 of national and 62 of state 
banks. 
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Inheritance Taxation and Maladjust- 
ment of National Income 


A. PHILLIP WOOLFSON, Counselor at Law. 
The Tax Magazine, August 1937. 


HE maintenance of business prosperity 
in the United States depends in im- 
portant measure upon the prevention of 
serious maladjustments in industrial activ- 
ity occurring in the upward phase of the 
business cycle. The regulation of cyclical 
fluctuations in industrial activity is a two- 
fold problem: (1) the regulation of the ex- 
pansion of the volume of credit and the 
control of the uses to which the credit is 
put, and (2) the regulation of the rate of 
growth of the dollar value of product cre- 
ated by industry—both in the aggregate 
and for the specific divisions—during the 
prosperity phase of the business cycle. It 
is the purpose of this article to inquire 
whether the total dollar value of product 
created by industry can be maintained at 
what is known as a prosperity level for 
longer periods in the future than those we 
have been accustomed to in previous busi- 
ness cycles. 


National Income 


From the point of view of cyclical mal- 


adjustments in industrial activity it will be 
helpful to begin by adopting that concept 
of national income which defines it as the 
net value of commodities and services pro- 
duced during a given year. It may simplify 
the problem if we break up the total dollar 
value of national income produced into 
three divisions: 

(1) That proportion which may be con- 
sidered as resulting from the creation 
of consumer credit. 

(2) That proportion which may be con- 
sidered as resulting from the crea- 
tion of an outstanding debt liability 
in the form of increasing public debt. 

(3) That proportion the creation of which 
is not attributed initially to the crea- 
tion of consumer debt or public debt. 

It is, of course, difficult to approximate 

what proportion of the net value of com- 
modities and services produced in any given 
year should be considered as “borrowed” 
national income, insofar as it results from 
the creation of consumer credit. Such data 
as are available give only a rough indica- 
tion as to the dependence of the growth of 
national income upon the creation of con- 
sumer credit. If, for example, we should 
accept the estimate made for 1929 that the 
total short-term consumers’ debts outstand- 
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ing aggregated about 11 billion dollars, and 
compare this with the United States Depart- 
ment of Commerce estimate of national in- 
come produced in 1929 of 81 billion dollars, 
we may say that over 13% of the national 
income produced in 1929 should, from the 
point of view of the population as an en- 
tity, be considered as “borrowed” income. 

It is not possible to state that the total 
volume of consumer credit outstanding in 
any given year, for example, 1929, is equiv- 
alent to the total consumer credit created in 
that year. In the case of instalment finance 
it has been said that “the average instal- 
ment contract is for one year.” If we were 
to assume that the same condition prevailed 
for all short-term consumer debt obliga- 
tions, we may venture to state that, assum- 
ing no increase in the creation of consumer 
credit nor any decrease through liquidation 
of consumer credit, that an unchanged vol- 
ume of outstanding short-term consumer 
credit from year to year would involve 
merely an annual renewal of consumer 
debt, and no change in the proportion of 
the annual national income that could be 
considered as “borrowed” national income, 
or income burdened with a consumer-debt 
obligation. 


Maintaining Prosperity 


It would seem that in the prosperity per- 
iods of the past two decades the total dollar 
product created by industry has been stim- 
ulated in important degree through the 
creation of a large volume of consumer 
debt and public debt. It would seem to be 
an open question whether genuine prosper- 
ity can be maintained over long periods 
through increasing borrowing of past ac- 
cumulations or through increasing anticipa- 
tion of future created income. The import- 
ant question is how to create and maintain 
a level of the national income that will re- 
sult in an increasing average standard of 
living and be decreasingly dependent on the 
creation of consumer debt or of public debt. 

The most effective method would seem to 
be to gradually increase the volume of dol- 
lar income flowing annually to those seg- 
ments of the population, (1) those whose 
average income annually is so low that they 
are unable to contribute to the market for 
the creation of that multitude of products 
and services which they are desirous of con- 
suming; (2) those who are usually con- 
sumer-debt burdened; (3) those who find 
it possible to accumulate small savings only 
through a reduction in their average stand- 
ard of living. 
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It is because existing income taxation and 
existing inheritance taxation have made lit- 
tle impression on the continued concentra- 
tion of wealth that an effective mechanism 
remains to be developed by which a high 
accumulation of capital by a small propor- 
tion of the population will be prevented, 
and which will force back into the annual 
income flow some part of the concentrated 
accumulations of previously created national 
income. 


A Federal Inheritance Tax 


A practical approach to this problem was 
suggested by President Roosevelt in June 
1935, when he proposed that the federal 
government should levy a tax on inher- 
itances in addition to the existing federal 
estate tax. In his tax message, he said: 


“Our revenue laws have operated in many ways 
to the unfair advantage of the few, and they have 
done little to prevent an unjust concentration of 
wealth and economic power . . . The people in the 
mass have inevitably helped to make large for- 
tunes possible. Without mass cooperation great 
accumulations of wealth would be impossible save 
by unhealthy speculation . . . Whether it be 
wealth achieved through the cooperation of the 
entire community or riches gained by speculation, 
in either case the ownership of such wealth or 
riches represents a great public interest and a 
great ability to pay.” 


Compare with this the statement made by 
Mr. Hoover in the Proceedings of the Acad- 
emy of Political Science for April 1925, 
when he said: 


“I am convinced that one of the continuous and 
underlying problems of sustained democracy is the 
constant and wider diffusion of property owner- 
ship. Indeed I should become fatalistic of ulti- 
mate destruction of democracy itself if I believed 
that the result of all of our invention, all our 
discovery, all our increasing economic efficiency 
and all our growing wealth would be toward the 
further and further concentration of ownership... 
We are all fundamentally interested that our 
economic forces, our public and private policies, 
should be so directed that with our increasing 
wealth the tendencies of diffusion of ownership 
shall be greater than the tendencies of concentra- 
tion.”” 


Data showing the existing concentration 
of wealth are not readily available. Income 
tax returns would hardly seem to indicate 
that there has been in recent years any 
material change from the conditions pre- 
vailing when the Federal Trade Commis- 
sion’s Report on National Wealth and In- 
come was published in 1926. A study, 
made by the Commission, of the distribution 
of wealth as indicated by estates of 43,512 
decedents in selected counties for the period 
1912-1923, indicated that about 1% of the 
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estimated number of decedents owned about 
59% of the estimated welath; and that more 
than 90% was owned by about 13% of this 
number. “The average value of all estates 
was $3,800, but more than 91% of the num- 
ber had estates amounting to less than this 
average. The greatest number of probated 
estates fell within the $1,000 to $2,500 
group, while the total value was greatest 
for probated estates in the one million dol- 
lars and over group.” 


Rule Against Perpetuities 


The rule against perpetuities has not been 
an important aid in encouraging the dif- 
fusion of inherited wealth. Regulating the 
devolution of property has little effect on 
the perpetuation of large fortunes in per- 
iods when real property increases in value, 
and when personalty becomes more import- 
ant in the estates of decedents. Thus to 
take a simple case, if a decedent leaves an 
estate of one million dollars the income of 
which is to go to one son for life, and 
on his death the principal is to be paid over 
to another son, it is conceivable that before 
he dies the first son with an average return 
of 4% on the principal of the estate could 
accumulate an estate of one million dollars 
to transmit to his heirs, while the principal 
of the original one million dollar estate 
would remain intact and go to his brother 
who would be in a position to increase his 
estate further. It is of interest in this con- 
nection to note that in the State of New 
York, where the rule against perpetuities is 
much less liberal than that prevailing in 
most other states, the New York State Law 
Revision Commission found that the average 
period during which suspension is in fact 
effective is around nineteen years. 

The significant figures showing the in- 
creasing importance of personalty in the 
estates of decedents published in the Federal 
Trade Commission’s Report on National 
Wealth and Income indicate that of 41,788 
estates studied for the period 1912-1923 
which reported. real property separately 
from personal property, the value of per- 
sonalty on the average represented two- 
thirds of the total estate. The relative dis- 
tribution of personal property of 18,771 of 
these estates was as follows: stocks 35.4%, 
bonds 14.7%, real estate and other notes 
15.3%, cash 14.7%, real estate and other 
notes 15.3%, cash 14.7%, and miscellaneous 
19.9%. 


“A special analysis of 540 estates of one 
million dollars and over probated in New 
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York City, Philadelphia, and Chicago for 
1918-1923 indicates that of the total per- 
sonalty listed in these 540 estates, 53.9% 
was in stocks, and 23.8% in bonds, leaving 
only 22.3% for all other items. . . . The 
item of cash was only 3.6% of the person- 
alty of the estates of one million and over. 
The federal estate tax returns for 1922 and 
1923 show a total personalty of 1% billion 
dollars for 661 estates. Of this total 51.9% 
represented the value of stocks, and 22.8% 
the value of bonds.” 


Minimizing Taxes 


The human desire to perpetuate if not to 
increase the family fortune does not die be- 
cause of the social undesirability of the ac- 
cumulation of large fortunes. The existing 
rule against perpetuities has only resulted 
in the development of a multitude of schemes 
of estate devolution projected to prevent dis- 
solution of the estate and with wise man- 
agement to even increase the estate. Exist- 
ing inheritance and gift tax schedules which 
have attempted to resist the trend toward 
increasing wealth accumulation by families 
of decedents have resulted in the develop- 
ment of various ingenious but thoroughly 
legal methods of minimizing or even avoid- 
ing the inheritance tax obligation. 


The one effective weapon that would seem 
to meet the problem of inheritance tax 
avoidance, and so restrict the growth of the 
socially undesirable large fortunes, and at 
the same time add to the annual flow of the 
national income, is the taxation by the fed- 
eral government of inheritances received by 
legatees, as an additional tax to the present 
federal estate tax. 

The existing federal estate tax law al- 
lows a credit upon the federal estate tax 
against that part of the federal estate tax 
calculated under the rates imposed by the 
revenue Act of 1926, of the amount paid 
on any state estate or inheritance tax up 
to 80%. Many states have enacted laws to 
take advantage of this provision by pro- 
viding in effect that after the regular death 
tax is calculated the estate shall pay an 
additional tax equal to the difference be- 
tween 80% of the federal estate tax as 
imposed by the Revenue Act of 1926, and 
the sum of the death taxes. (In 1932 an 
“additional estate tax’? was imposed by the 
federal government, and in 1934 the rates 
of this “additional estate tax” were in- 
creased. The 80% credit allowable for tax 
paid under state law is not applicable to 
the “additional estate tax” levy by the fed- 
eral government.) 


Low Yield from Estate Tax 


It has been estimated that in spite of the 
apparently high death tax rates, the 
total amount collected annually from estate 
and inheritance taxes by the federal gov- 
ernment and the states prior to the passage 
of the 1932 law was about 200 million dol- 
lars a year. In the fiscal year ended June 
1930, the federal government received about 
$60 million from this tax after all credits 
had been allowed on account of payments 
of death taxes to the several states. 


The following table indicates how insig- 
nificant are the present federal estate tax 
receipts: 


Federal 
Estate 
Gross Estate Net Estate Tax Receipts 


(Millions of Dollars) 
1,534 
1.375 
1,658 
1,973 
1,762 
1,993 
2,314 
2,427 
2,356 
1,423 

828 


In other words, the total federal estate 
tax collected over this period represented 
probably not much more than 1% of the 
total declared gross estates of decedents. It 
is doubtful whether the total amount col- 
lected annually from estate and inheritance 
taxes by the federal government and the 
states over this period averaged more than 
5% of the total gross estates of decedents. 


When it is considered that 5% earned in 
one year on the aggregate gross estates 
left by decedents would probably suffice 
to pay the aggregate existing federal and 
state inheritance taxes, it can be appre- 
ciated how little progress is being made 
through existing inheritance taxation in 
bringing about a broader diffusion of the 
national wealth, and how strong the tend-- 
ency will continue to be for increasing mal- 
adjustments in the distribution of the cur- 
rently produced annual national income re- 
sulting from the perpetuation of the ex- 
isting concentration of ownership of the 
national wealth. 


Year 


Inheritance Tax Rates 


The federal inheritance tax proposed by 
the President in the summer of 1935, and 
which was rejected by Congress, was a new 
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tax on inheritances to be levied in addition 
to the present federal and state taxes on 
estates and inheritances. 

The rates then proposed, and the amount 
left to the legatee after the tax levy on 
his legacy, are shown in the following 
table: 


Total Net Value Rate of Amount left 


of Inheritance* Tax to Legatee* 
$0— $10,000. 4% $ 9,600 
10,000— 20,000. s 8 18,800 
20,000— 30,000 _. 12 27,600 
30,000— 50,000 _. 16 44,400 
50,000— 100,000 _. 84,400 
150,000 __ 122,400 

250,000 __. 194,400 

400,000 __ 296,400 

400,000— 700,000 __ 488,400 
700,000— 1,000,000 __ 668,400 
1,000,000— 1,500,000 __ 948,400 
1,500,000— 2,000,000 __ 1,208,400 
2,000,000— 3,000,000 __ 1,688,400 
3,000,000— 4,000,000 __. 2,128,400 
4,000,000— 5,000,000 __ 2,528,400 
5,000,000— 6,000,000 _.. 2,888,400 
6,000,000— 8,000,000 __ 3,528,400 
8,000,000—10,000,000 __ 4,088,400 

Over 10,000,000 


Arguments Against Tax 


The arguments that were raised against 
the proposed inheritance tax measure were 
such as are usually advanced when any tax 
measure aimed at large accumulations is 
proposed. The net of the argument was that 
such taxation would prevent the accumula- 
tion of capital which is necessary for carry- 
ing on enterprises which require a large 
amount of money, and it would in addition 
work hardship by compelling forced sales 
of property of the estate. 


“The adverse effect of such a tax in the case of 
an estate such as that of a certain well-known 
auto manufacturer is quite evident. This gentle- 
man has plants in various parts of the country 
employing thousands of people and indirectly giv- 
ing employment to thousands of others. His 
wealth consists almost exclusively of physical prop- 
erties. Assuming for the sake of argument that 
their value was $100,000,000, and of course they 
are worth many times this amount, the present 
federal and state death taxes would amount to a 


*The net value of the inheritance is the amount 
left after the deduction of the specific exemption ; 
e.g., there is an exexmption to spouse and close 
relatives of $50,000 on net inheritances before the 
government would begin taxing—the exemption to 
all others is $10,000. 

The amount left to the legatee is computed on 
the upper limit of the bracket, e. g., the tax 
when the net value of the inheritance is $10,000 
would be $400, and the amount left to the legatee 
would be $10,000 less $400, or $9,600. 
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little less than $60,000,000. Assuming further that 
an only son were the sole beneficiary of the es- 
tate, the $40,000,000 which he would be entitled 
to receive would be taxed a little less than $30,- 
000,000, leaving a balance of approximately $10,- 
000,000 out of the $100,000,000 estate. How the 
$90,000,000 tax could be paid without the federal 
government taking over the plants is prcblematical, 
This tax policy followed over a period of years 
would automatically take us into socialism. Any 
tax which practically confiscates private capital is 
fundamentally wrong, unless we are to adopt the 
communistic system. It is private capital that 
makes up the national wealth. If this capital is to 
be consumed in paying the running expenses of 
the Government, then the pending tax measure 
becomes not a bill to redistribute wealth, but a 
bill to redistribute poverty.”—Rep. Treadway. 


Maladjustment of Income 


The relatively insignificant proportion of 
decedents’ estates that the tax collector has 
been able to reach in the past two decades 
is a tribute to the success with which meth- 
ods have been devised for evading or min- 
imizing death taxes. It would seem that 
the failure of effective inheritance tax legis- 
lation has been a factor in perpetuating 
the maldistribution of the currently pro- 
duced annual national income. 

Illustrative of the maladjustment of na- 
tional income are the following conclusions 
based on the report of the Federal Trade 
Commission on the National Wealth and 
Income, published in 1926: 

(1) The aggregate population receiving 
and enjoying the total income reported in 
federal income tax returns for the seven 
year period 1917-1923 ranged from a little 
over seven million individuals in 1917 to 
a maximum of over 18% million in 1923. 


(2) From 1918-1923 an average of only 
13.6% of the population enjoyed sufficient 
income to be represented in the group mak- 
ing income tax returns. 

(3) From 1918-1923 the average per 
capital income of the estimated population 
receiving or enjoying the income covered 
by federal income tax returns averaged 
$1,634, and ranged from a minimum of 
$1,556 in 1920 to.a maximum of $1,755 in 
1919. 

(4) From 1918-1923 the 86.4% of the 
total population which were not covered by 
federal income tax returns, received an 
average per capita income of $425, on the 
basis of the Commission’s estimates of total 
annual national income for the period. 

(5) From 1918-1923 on the basis of in- 
come reported in federal income tax re- 
turns, 71% of the total number of those 
reporting were included in the group with 
incomes of less than $3,000; a group which 
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represented 39% of the total income re- 
ported by all making federal income tax 
returns. 

(6) For 1923 the average annual wage 
per factory employee in manufacturing in- 
dustry was $1,254. This of course is not 
a true average income of all those who 
regularly depend upon the industry for a 
living. 

In this connection it is interesting to 
note the estimates made by the Brookings 
Institution that “Raising all family incomes 
below $2,500 to $2,500 with no changes above 
that level would increase actual consump- 
tion by more than 16 billion dollars... . 
Adding $1,000 to every family income be- 
low $10,000 would increase consumption by 
almost 27 billion dollars.” 

The maladjustment of income resulting 
from the amount of an increasing national 
income that tends to go to a relatively 
small proportion of the population necessar- 
ily disturbs the economic balance between 
spending and saving. At a time when the 
maintenance of a prosperity level of na- 
tional income produced requires an increas- 
ing consumption of consumer goods, an ex- 
cessive proportion of the national income 
is saved by those with already burdensome 
capital accumulations. This class either 
invests its savings in producing the means 
for turning out consumer goods for a non- 
existent market, or the savings may be kept 
out of the market for new capital invest- 
ment, in addition to being withdrawn from 
the consumer market. 

Insofar as the savings are not used to 
overstimulate the production of consumer 
goods, they will either be left in the banks 
as idle funds, or else they will be compet- 
ing for investment in existing corporate 
equities, or bonds, or real estate. In either 
event there is a deficit in the flow of funds 
going into consumption, which will necessi- 
tate artificial stimulants in the form of 
consumer credit or public debt increases, 
if it is desired to maintain a prosperity 
level of national production. In the event 
that the funds are used to compete for ex- 
isting investment securities or real -estate, 
the tendency will be for an unhealthy in- 
flation of capital values. 


It can thus be readily understood why 
many students have reached the conclusion 
that the most effective means for increas- 
ing the proportion of the national income 
that will be used for consumption, and that 
will be of material aid in maintaining a 
prosperity level of national income as well 
as maintaining the balance between sav- 
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ing and spending, would be the adoption of 
President Roosevelt’s 1935 proposal for an 
additional federal tax on inheritances. 

The arguments for such a tax as pro- 
posed by its advocates, may be summed up 
briefly as follows: 

(1) A wider distribution of property 
would raise the average standard of liv- 
ing. 

(2) There is no necessity for concentra- 
tion of capital in few hands. The objective 
should be a widespread distribution of an 


increasing capital accumulation. 


(3) The large fortunes upon which such 
a tax would be especially directed have man- 
aged to evade payment of their fair pro- 
portion of the tax burden during the life- 
time of the owners. 

(4) It is a tax levied on the beneficiary 
of the decedent’s estate, and he receives 
as a gift property which he has done noth- 
ing to create. 


ee 
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The stock market is a little weak on pros- 
pects of a European war, an Asiatic holo- 
caust, the collapse of civilization, the un- 
certain business. situation, the biggest U. S. 
debt in history, unprecedented labor trou- 
bles and general pessimism. Experts be- 
lieve that there might be a serious break 
on the receipt of any really bad news. 

H. I. Phillips in The Sun Dial. 





Personnel Changes in Trust Institutions 


ALABAMA 


Gadsden—JOHN L. RAY has succeeded 
Joe M. McCleskey as executive vice pres- 
ident of First National Bank. Mr. Ray 
had been vice president and trust officer 
for some years. 


CALIFORNIA 


Oakland—CARL F. WENTE has _ been 
elected president of the Central Bank of 
Oakland, succeeding T. A. Crellin, who was 
made chairman of the board. Mr. Wente 
has been president of the First National 
Bank of Reno, Nev., since 1934. 


San Francisco—FRED G. STEVENOT 
has resigned as vice president of the Bank 
of America N. T. & S. A. to become pres- 
ident of Bankamerica Company, a subsid- 
iary of the Transamerica Corporation, to 
develop the business of the Bankamerica 
Company, in the underwriting and distribu- 
tion of security issues. Mr. Stevenot has 
had wide experience in public and corporate 
refinancing, having conducted a number of 
important financial reorganizations and hav- 
ing served as a member of the California 
Railroad Commission from 1930 to 1933. 


IDAHO 


Wallace—O. L. JONES, cashier and as- 
sistant secretary, has been appointed man- 
ager of Wallace Bank & Trust Company. 
H. L. DAY was named vice president. 


INDIANA 


Brazili—DON (P. CAR- 
PENTER has been elected 
executive vice president and 
secretary of Brazil Trust 
Company, and WILLIAM 
SIEGELIN, cashier, was 
given the added title of as- 
sistant secretary. 

South Bend — CARL C. 
AUSTIN has been promoted 
to secretary of American 
Trust Company, and 
GEORGE M. EBY has been 
named assistant secretary. 


& Savings Bank. He was formerly secretary 
and trust officer of American Trust Com- 
pany, and is now president of the St. Jos- 
eph County Bankers Association. 


IOWA 


Des Moines—C. T. COLE, JR., has been 
elevated to the presidency of the Valley Sav- 
ings Bank. F. M. MORRISON was elected 
executive vice president. 


Hartwick—W. H. SHELLENBARGER 
has been elected assistant cashier of Hart- 
wick State Bank. 


KANSAS 


Topeka—CHARLES O. BLEVANS has 
been elected president of the National Bank 
of Topeka. Other changes are: CHARLES 
CLEVENGER, from assistant cashier to 
vice president and director; H. D. WOLF, 
from cashier to vice president; and H. H. 
BINGER, from assistant cashier to cashier. 


LOUISIANA 


Baton Rouge—A. R. JOHNSON, Commis- 
sioner of Public Welfare of Louisiana, is 
now vice president of City National Bank. 
He was at one time a vice president of the 
American Bank & Trust Company of New 
Orleans. 


MICHIGAN 


Detroit — ALFRED A. 
ZAHRN has been appointed 
trust officer of Manufactur- 
ers National Bank. ALEX- 
ANDER A. JENKINS was 
name assistant trust officer. 
Mr. Zahrn was _ formerly 
designated as manager of the 
trust department. FRED J. 
BEYER and HERBERT H. 
GARDNER have been ap- 
pointed senior officers. 

Jackson—RUSH W. Mc- 
CUTCHEON, assistant trust 


South Bend—LOREN 0. 
TITUS has been made as- 
sistant secretary in the trust 
department of Citizens Trust 


LARKIN H. PARRIS 
Recently placed in charge of trust 
departments throughout system of 
Citizens & Southern National Bank, 

Atlanta, Ga. 


376 


officer and assistant cashier 
of the National Bank of Jack- 
son, has been promoted to 
vice president. 
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MISSOURI 


Excelsior Springs—OGDEN C. RISLEY 
has been made president of Excelsior Trust 
Company, succeeding his late father. R. 
B. RISLEY becomes secretary-treasurer. 


NEBRASKA 


Omaha—CLYDE O. DARNER has been 
promoted to cashier of The Omaha National 
Bank. 


NEW JERSEY 


Newark—ARTHUR E. KEAN has suc- 
ceeded as cashier F. RANDOLPH DUNN, 
who recently resigned tc become president 
of the United States Trust Company. 

Westfield—ROBERT W. HARDEN has 
resigned as vice president of the Westfield 
Trust Company after 44 years in banking 
work. He is a former president of the New 
Jersey Bankers Association. LAURENCE 
C. WARD has been made assistant to the 
president. 


NEW YORK 


New York—FREDERIC J. FULLER has 
been elected a vice president of the Bank of 
the Manhattan Company. 


New York—H. A. LYON, formerly of the 


Bankers Trust Company, and Edward B. 
Sturges, 2nd have announced the establish- 
ment of Lyon, Sturges & Co., Inc., Public 
Relations Counsel. 

New York—PAUL LAFERTY, formerly 
with the Paterson National Bank, Pater- 
son, N. J., is now associated with Clarke, 
Sinsabaugh & Co., Inc., Investment Counsel. 


OHIO 


Cincinnati—JOHN A. REID has been 
elected vice president in charge of trusts 
of the First 
National Bank. 
Mr. Reid was 
trust examiner 
with the Fed- 
eral Reserve 
Bank of Bos- 
ton. Prior 
thereto, he was 
assistant trust 
officer of Wor- 
cester County 
Trust Com- 
pany, Worces- 
ter, Mass., and 
before that, a 
state bank ex- 
aminer in 


JOHN A REID 
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Massachusetts. Mr. Reid is a graduate of 
Boston University, a member of Chi Sigma 
Chi Fraternity, and a First Lieutenant in 
the 376th Infantry, Boston. 

Tiffin—JOHN H. POLE has been elected 
president of Tiffin National Bank, succeed- 
ing Harry H. Frazier, who was also trust 
officer. Mr. Pole is a former national bank 
examiner. 

OKLAHOMA 

Muskogee—HARRY W. GIBSON, vice 
president of the First National Bank & 
Trust Company, has been elected city treas- 
urer. He succeeds the late L. W. McLean, 
vice president and trust officer of the Com- 
mercial National Bank. 


OREGON 


Portland—ROBERT M. ALTON has been 
elected vice president of the United States 
National Bank. He continues as trust offi- 


cer in charge of the trust department. Mr. °* 


Alton was a practicing attorney before the 
war, in which he was a major in the head- 
quarters staff of the 8th division. He has 
been with the bank since 1922. 


PENNSYLVANIA 


Bethlehem—EDWARD F. FEHNEL has 
been named manager of real estate for First 
National Bank & Trust Company. He had 
been trust officer of Bethlehem National 
Bank. 

Sharon—A. E. HEIGES has been named 
assistant cashier of the First National 
Bank. He has been president of the Sharon 
Chapter of the American Institute of Bank- 
ing. 

WASHINGTON 


Seattle — C. S. MOODY and H. J. 
HERBER have been designated vice pres- 
idents of Peoples Bank & Trust Company. 


WEST VIRGINIA 


Wheeling—LOUIS J. YAEGER, cashier, 
has been elected vice president and trust 
officer of the National Exchange Bank. 
L. C. HORTER, assistant cashier and as- 
sistant trust officer has been named cash- 
ier, and HOWARD W. FREDERICHS as- 
sistant trust officer. Mr. Yaeger is vice 
president of the National Bank Division of 
the American Bankers Association for West 
Virginia, and has been treasurer of the 
state association and vice president for West 
Virginia of the A.B.A. He also served for 
two terms as president of the Wheeling 
Chapter of the A.I.B. 
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Trust Institution Briefs 


San Francisco, Cal.—The Anglo Cali- 
fornia Bank has opened enlarged banking 
quarters at its main office. This is the 
third time since the original unit of the 
main office was erected that it has become 
necessary to expand the floor space. The 
main banking floor now extends the full 
city block and is one of the largest banking 
floors in the United States. Frank Lougher 
is in charge of the bank’s trust department. 


Tiffin, O.—The Tiffin National Bank is 
now an affiliate of BancOhio Corporation. 
There will be no changes in policies, offi- 
cers or employes of the bank. 

Molalla, Ore.—D. O. Hood, acting for the 
Giannini interest of San Francisco, pur- 
chased the capital stock of the Third Na- 
tional Bank of Molalla. 


Mauch Chunk, Pa.—The First National 
Bank as Trustee has sold the famous 
Switchback Railway, one of the oldest rail- 
roads in America, to Isaac Weiner, Potts- 
ville, for $18,100. It will be scrapped. 

Shickshinny, Pa.—The First National 
Bank was appointed co-trustee for about 
$120,000 bequeathed the borough by F. F. 
Garrison. 

Washington, Pa.—The First National 
Bank of Scenery Hill, a small institution, 
closed its doors on Sept. 8, because, accord- 
ing to its cashier, nobody wanted to bor- 
row money and taxes were so high there 
was no profit in the business. All depos- 
itors will be paid in full and stockholders 
will get back at least what they invested, 
the cashier said. 

Nashville, Tenn.—The Commerce Union 
Bank has been admitted to membership in 
the Federal Reserve System. 

Tacoma, Wash.—The National Bank of 
Tacoma has changed its name to National 
Bank of Washington. 

Tacoma, Wash.—National .Bank of Wash- 
ington has been authorized to open a 
branch in City of Auburn, Washington. 

Yakima, Wash.—The Yakima Valley 
Bank and Trust Company has been acquired 
by the Seattle-First National Bank, Seattle, 
Wash. The bank will become a branch of 
the latter’s. 


seiibiicsieediidlacamiastitiamm 
The total number of General Motors com- 
mon and preferred stockholders for the 
third quarter of 1937 was 363,675. Twenty 


years ago there were only 2,669 and ten 
years ago 57,190. 


Washington Trust Men Elect 


The members of the Corporate Fiduciar- 
ies Association of Washington held a bus- 
iness meeting in Portland, August 13th, 
while attending the Western Regional Trust 
Conference. 

The officers elected for the coming year 
are Murray W. McCarty, trust officer, The 
National Bank of Tacoma, President; vice 
president, E. R. Sweney, vice president 
and trust officer, Old National Bank and 
Union Trust Company, Spokane; secretary- 
treasurer, Walter J. Brewer, trust officer, 
Seattle-First National Bank. 

The Corporate Fiduciaries Association of 
Washington includes among its members all 
trust companies and all state or national 
banks exercising trust powers within the 
State of Washington. 

By reason of his election as President of 
the trust men’s association, Mr. McCarty 
becomes ex-officio a member of the Execu- 
tive Committee of the Washington Bankers 
Association. 


ee 
Fifth A. I. B. Radio Commencement 


Banking, business and government “can 
well occasionally look a bit to fields of 
sport for examples pointing the way to 
friendly and satisfactory solution and set- 
tlement of trouble,” Branch Rickey, vice 
president and general manager of the St. 
Louis Cardinals baseball team, declared, 
September 11, in a radio address to the 
annual joint commencement exercises of 
American Institute of Banking chapters 
throughout the country. 

Dr. Harold Stonier, national educational 
director of the institute, introduced Mr. 
Rickey. He stated that the institute chap- 
ters were enabled for the fifth consecutive 
year to conduct their commencement exer- 
cises jointly over a national radio hookup 
through the courtesy of the National Broad- 
casting Company. The institute, he said, 
founded 37 years ago, is the largest adult 
educational undertaking in the country. 
This year’s graduating class aggregating 
2,867 bank men and women. 

“I will give you the three things that I 
think help most to qualify a man to win a 
championship in my game,” Mr. Rickey said. 
“First, the thing he is doing must be worth 
while. There must be a reason for doing 
it. It must be something that ought to be 
done. Religion has to qualify on that basis. 
I think it does. So does sport, even pro- 
fessional sport.” 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 
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Accounting — Court — Finality of 
Court Orders During Administra- 
tion of Trust—Not Subject to Col- 
lateral Attack 


Minnesota—Supreme Court 
In re Trusteeship under the last will and testa- 
ment of Hans L. Melgaard, deceased, Midland 
National Bank & Trust Co., et al, Appellants, v. 
Harold L. Melgaard, administrator et al, Re- 
spondents. August 6, 1937, No. 250. 


Annually, over a period of years, Trus- 
tees of a testamentary trust petitioned to 
and obtained orders from the District Court 
for the settlement of their detailed annual 
accounts. In each such case, all beneficia- 
ries consented in writing to the allowance 


of the account, each consent accompanied. 


by express approval of the actions of the 
Trustees evidenced by the account in ques- 
tion. Several other orders pertaining to 
the trust were also procured from the 
Court, each being consented to in writing 
by all of the beneficiaries, by minors 
through their guardian. Later two of the 
three Trustees submitted their final ac- 
count to the Court and prayed for its al- 
lowance. The beneficiaries filed objections 
which, while alleging fraud antecedent to 
the earlier orders, did not attack them as 
such or ask their vacation. The Trustees 
then pleaded the earlier orders as a bar to 
the objections. By a later pleading the 
beneficiaries averred that “if” the prelim- 
inary orders “are of any effect whatsoever, 
the same *** were fraudulently obtained 
and should be vacated and set aside.” 

HELD: The District Court had jurisdic- 
tion in personam of the Trustees and bene- 
ficiaries and the power to make the prelim- 
inary orders; that they were, in essence, 
judgments; and that the objectors must fail 
because their attack on the orders was col- 
lateral and not direct, the Court stating on 
page 19: 


“Our conclusion is that, while vacation of the 
objectionable judgment need not be the sole pur- 
pose of the objecting litigant, it must be the 
initial and primary objective as distinguished 
from one which, as here, is incidental and sec- 
ondary, that is collateral, to something else. Here, 
the attack, so far as it was direct rather than 
secondary, incidental and much postponed, was 
at most an effort by the objectors to ‘“‘rescind’’ 
their consents to the orders. One can rescind 


neither a judgment against him, nor the consent, 
or evidence or jurisdiction upon which it is based.” 


In considering the argument of the ob- 
jectors that the orders were ex parte, the 
Court states: 


“They were not. We stress again the determin- 
ative fact that they were made with personal 
jurisdiction of the beneficiaries, who were given 
opportunity for a hearing. They not only waived 
a hearing, but also consented that the orders be 
issued. An order or judgment made upon such 
consent is not an ex parte affair. *** It is not 
the actual hearing or contest that is important. 
It is the opportunity to contest that is determina- 
tive, and, if given, sufficient.’”’ 


0 


Distribution — Decedents’ Estates — 
Widow’s Rights In Property Trans- 
ferred By Inter Vivos Trust 


New York—Court of Appeals 
Newman v. Dore, 275 N. Y. 371. 


This was an action by a _ beneficiary 
against the trustees to enforce the provis- 
ions of an inter vivos trust. The settlor of 
the trust died on July 1, 1934, leaving a will 
which contained a provision for a trust for 
his wife for her life of one-third of his prop- 
erty, real and personal. Three days before 
his death, however, he transferred all his 
real and personal property in trust under a 
trust agreement of which the wife was not 
a beneficiary. By the terms of the trust 
instrument he reserved to himself the in- 
come during his life and complete power of 
revocation, and the powers granted to the 
trustees were made “subject to the settlor’s 
control during his life” and could be exer- 
cised “in such manner only as the settlor 
shall from time to time direct in writing.” 

The widow filed a counterclaim in which 
she demanded that the trust agreement be 
set aside. 

Section 18 of the Decedent Estate Law 
gives to a surviving spouse a personal right 
of election to take his or her share of the 
estate of the deceased husband or wife as 
on intestacy, subject to certain limitations, 
conditions and exceptions therein mentioned. 
The plaintiff urged that the property trans- 
ferred in trust did not constitute part of 
the estate of the decedent and that the De- 
cedent Estate Law imposed no limitation 


380 





TRUST COMPANIES 


upon the disposition of property by a per- 
son during his lifetime. 

The trial court dismissed the complaint 
and granted judgment on the counterclaim 
and directed the trustees to retain the prop- 
erty in their capacity as executors and tes- 
tamentary trustees. Judgment was affirmed 
by the Appellate Division and by the Court 
of Appeals. 


The Court of Appeals held that the con- 
veyance in trust was for the sole purpose of 
defeating the wife’s property right in his 
estate, that the settlor never intended to 
divest himself of his property and that the 
conveyance was not effective. The court was 
careful to limit its decision to the particular 
facts presented. 


0 


Life Tenant and Remainderman — 
Rule To Be Applied To Determine 
Income In Case of Equitable Con- 
version 


Colorado—Supreme Court 
In re Harrington’s Estate, 70 P. (2d) 337. 


In this case, instructions were sought as 
to the income which beneficiaries of an es- 
tate which had been equitably converted by 
the executor were entitled. 

After a thorough discussion, the court 
held that the rule that interest earnings on 
government bonds should be used as the 
yardstick for computing income is not a 
fixed rule and would not be applied, nor 
could the beneficiaries select from the list 
of investments one type bringing higher 
returns as a measure for income due them. 
It was held that in computing income 
which beneficiaries of a testamentary trust 
were entitled to where there had been equit- 
able conversion by the executor in making 
extra legal investments, the yardstick would 
be the net percentage income of the estate 
as a whole, including non-income producing 
assets where non-legal investments of the 
estate as a whole produced larger income 
than investments permitted by statute. 


0 
Education For A Lifetime 


A trust for the “proper education” of a 
15-year old boy was recently held to be in- 
tended to continue for the life of the bene- 
ficiary since his “education” would termin- 
ate only upon his death. So held New York 
County Surrogate Delehanty in Estate of 
Wolfe in including as part of the definition 
“the experiences of life.” 
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Pennsylvania Trust Investments 


The 1937 revised edition of “Trust In- 
vestments in Pennsylvania”, just pub- 
lished by the Committee on Trust In- 
vestments of the Pennsylvania Bankers 
Association, lists railroad and utility ob- 
ligations considered legal for investment 
of trust funds under the various laws of 
the state regulating fiduciaries. In a 
foreword, the Committee Chairman, 
Frank G. Sayre, vice president, Pennsyl- 
vania Company for Insurances on Lives 
and Granting Annuities, pointed to the 
legislative changes made since the 1935 
edition. The pamphlet sets forth the 
pertinent statutes and the specific “le- 
gals”, being careful to point out how- 
ever, that trustees are not thereby re- 
lieved of the duty of making a careful, 
independent investigation as to legality 
of any securities. 


a 


Secretary of the Treasury Henry Morgen- 
thau, Jr., has announced that Morrison 
Shafroth, chief counsel of the Internal Rev- 
enue Bureau and chief assistant Russell J. 
Ryan, have resigned because of “differences 
over departmental policy.” 


Mr. Shafroth plans to return to practice 
of the law in Denver where he made a na- 
tional reputation in legal affairs. He made 
the following explanation of his resignation 
from public office: , 

“Assistant Chief Counsel Russell J. Ryan 
and I were unable to convince ourselves 
that it was proper to use the Bureau of In- 
ternal Revenue as planned in the tax avoid- 
ance and evasion investigation. Being given 
the choice of participating in the presenta- 
tion of the names or resigning, we tendered 
our resignations on the 28th of June, 1937.” 

John Phillip Wenchel, formerly assistant 
general counsel for the Bureau of Internal 
Revenue, succeeds Mr. Shafroth. 


————— 


Seth T. Cole, who recently retired as 
New York Deputy Commissioner of Taxa- 
tion and Finance and Counsel to the Tax 
Department, has been appointed special 
counsel to represent New York in its at- 
tempt to collect taxes from the estate of 
Colonel Edward H. R. Green. He will be 
succeeded by Mortimer M. Kassell, a grad- 
uate of Columbia Law School, who has been 
with the Tax Department since 1933. 
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vision—285 
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Legal 

Michigan’s New Trust Laws—Codification of 
Proven Safeguards Sets Concise Standards of 
Responsibility—-Howard C. Lawrence—304 

Trust Business in Louisiana—Its Civil Law Back- 
ground—Effect of Repeal of Trust Company Act 
—Blanton K. Dorman—349 


TAXATION 
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Inheritance Taxation and Maladjustment of Na- 
tional Income—Excerpt—371 


Income 
Revenue Act Amendments re accumulation trusts 
and filing returns—Item—274 
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Birmingham Trust & Savings Company 71, 333 
First National Bank of Birmingham 231 


CALIFORNIA 
Los Angeles 
California Trust Company 175 
Citizens National Trust & Savings Bank 
Inside Back Cover 
Security-First National Bank of Los Angeles 
70, 226, 365 
Title Insurance & Trust Company 157 
Union Bank & Trust Company 163 
San Francisco 
Bank of America N. T. & S. A. 84, 299 
Crocker First National Bank 45 
Wells Fargo Bank & Union Trust Company 152 


CONNECTICUT 
Hartford 
Hartford National Bank & Trust Company 185 


New Haven 


Second National Bank of New Haven, The 
97, 225, 305 


DISTRICT OF COLUMBIA 


Washington 
Washington Loan & Trust Company 


DELAWARE 


59, 181, 366 
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Equitable Trust Company 
Wilmington Trust Company 
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GEORGIA 
Atlanta 
Trust Company of Georgia 
ILLINOIS 
Chicago 
Chicago Title & Trust Company 
City National Bank & Trust Company 
First National Bank of Chicago 
Harris Trust & Savings Bank 
Northern Trust Company, The 


IOWA 
Des Moines 
Iowa-Des Moines National Bank 
MARYLAND 
Baltimore 
Maryland Trust Company 
Mercantile Trust Company 
Safe Deposit & Trust Company 
MASSACHUSETTS 
Boston 
Boston Safe Deposit & Trust Company 
Inside Back Cover 
National Shawmut Bank, The 199, 295 
State Street Trust Company 283 
Springfield 
Springfield Safe Deposit & Trust Company 203 
MICHIGAN 
Detroit 
Detroit Trust Company 
MINNESOTA 
Minneapolis 
Northwestern National Bank & Trust Company 
MISSOURI 
St. Louis 
Boatmen’s National Bank 
Mercantile-Commerce Bank & Trust Company 
1, 129, 
Mississippi Valley Trust Company 
St. Louis Union Trust Company 


NEW JERSEY 


85, 213, 


Montclair 
Montclair Trust Company 
Morristown 
Morristown Trust Company 
Newark 
Fidelity Union Trust Company 52, 
National Newark & Essex Banking Company 
Plainfield 
Plainfield Trust Company 58, 


NEW YORK 
Brooklyn 
Brooklyn Trust Company 68, Inside Front Cover, 313 
New York 
Bank of New York and Trust Company 95, 3387 
Bank of the Manhattan Company 323 
Central Hanover Bank and Trust Company 34 
Chase National Bank 49 
City Bank Farmers Trust Company 10, 141, 262 
Empire Trust Company 191 
Guaranty Trust Company of New York 64 
Manufacturers Trust Company Inside Back Cover 
Marine Midland Banks 161 
New York Trust Company 56 
Title Guarantee & Trust Company 
Inside Front Covers 
United States Trust Company 6 
Rochester 
Lincoln-Alliance Bank and Trust Company 101, 293 


OHIO 
Cleveland 
Cleveland Trust Company, The 22 


OKLAHOMA 
Tulsa 
First National Bank & Trust Company 


OREGON 


189, 321 


Portland 
United States National Bank 30, 355 


PENNSYLVANIA 
Philadelphia 
Fidelity-Philadelphia Trust Company 26, 276 
Girard Trust Company 4, 132, 260 
Pennsylvania Company Back Covers 
Philadelphia National Bank 158 
Provident Trust Company 50 
Pittsburgh 
Fidelity Trust Company 
Peoples-Pittsburgh Trust Company 
Reading 
Berks County Trust Company 182 


TENNESSEE 


109, 155, 339 
20, 233, 279 


Memphis 
Union Planters National Bank & Trust Company 
320 
VIRGINIA 
Richmond 
First and Merchants National Bank 74, 222, 
State-Planters Bank and Trust Company 
Virginia Trust Company 47, 197, 
BERMUDA 
Hamilton 
The Bank of Bermuda, Ltd. 


CANADA 


21, 145, 


Toronte 
Toronto General Trusts Corporation 297 
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International Business Machines Corp. 33 
Remington Rand, Inc. 

15, 40, 41, 134, 275, 291 

Advertising 
Purse Company, The 179 

Communications 
Bell Telephone System 167 

Hotels 
Admiral Hotel, Cape May, N. J. 93 
Beverly Hotel, The, New York 55, 173 
Raleigh Hotel, Washington, D. C. 79 

Insurance 
Atlantic Mutual Insurance Co. 3, 131, 259 

Investment Counsel 
E. W. Axe & Co., Inc. 89 

Investment Securities 
Commercial Credit Company 25 
Dick & Merle-Smith Inside Front Covers 
General Motors Acceptance Corp. 171 

Memorials 
McNeel Company, The 271 

Private Schools 
Fork Union Military Academy 

Publications 
Polk’s Bankers Encyclopedia 368 

Real Estate Broker 
Ray N. Brinkman 31 


177, 287 


Trust Companies would appreciate your mention of the magazine when writing to our advertisers. 





